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Rules and Regulations

Federal Register
Vol. 78, No. 141

Tuesday, July 23, 2013

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1201
Practices and Procedures

AGENCY: Merit Systems Protection
Board.

ACTION: Final rule.

SUMMARY: The Merit Systems Protection
Board (MSPB or the Board) is amending
its rules of practice and procedure to
reflect the relocation of its Washington
Regional Office.

DATES: Effective July 29, 2013.

FOR FURTHER INFORMATION CONTACT:
William D. Spencer, Clerk of the Board,
Merit Systems Protection Board, 1615 M
Street NW., Washington, DC 20419;
phone: (202) 653—-7200; fax: (202) 653—
7130; or email: mspb@mspb.gov.

SUPPLEMENTARY INFORMATION: On ]uly
26, 2013, MSPB will relocate its
Washington Regional Office from 1800
Diagonal Road, Alexandria, Virginia, to
1901 S. Bell Street, Arlington, Virginia.
Appendix II of this part is amended to
show the new address. The facsimile
number and the geographical areas
served by the Washington Regional
Office are unchanged. The Board is
publishing this as a final rule pursuant
to 5 U.S.C. 1204(h).

List of Subjects in 5 CFR Part 1201
Administrative practice and
procedure.

Accordingly, the Board amends 5 CFR
part 1201 as follows:

PART 1201—PRACTICES AND
PROCEDURES

m 1. The authority citation for part 1201
continues to read as follows:

Authority: 5 U.S.C. 1204, 1305, and 7701,
and 38 U.S.C. 4331, unless otherwise noted.

Appendix II to Part 1201 [Amended]

B 2. Amend Appendix II to part 1201 in item
4. by removing ‘“1800 Diagonal Road,
Alexandria, Virginia 22314 and adding, in
its place, “1901 S. Bell Street, Arlington,
Virginia 22202”".

William D. Spencer,
Clerk of the Board.

[FR Doc. 2013-17592 Filed 7—22-13; 8:45 am]
BILLING CODE 7400-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2013-0609; Airspace
Docket No. 13—AS0-15]

Amendment of Class E Airspace; Tri-
Cities, TN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
airspace for the Tri-Cities, TN area, by
correcting the regulatory text of the
Class E surface airspace at Tri-Cities
Regional Airport, Tri-Cities, TN.
Exclusionary language was omitted in
the final rule published in the Federal
Register of February 5, 2013, This action
is necessary for the safety and
management of Instrument Flight Rules
(IFR) operations in the Tri-Cities area.
DATES: Effective date: 0901 UTC July 23,
2013.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-6364.

History

On February 5, 2013, the FAA
published in the Federal Register a final
rule amending Class D and E airspace in
the Tri-Cities, TN, area (78 FR 7993).
The line defining the exclusion of
controlled airspace surrounding the
Edwards Heliport in the Class E surface
area airspace description for Tri-Cities
Regional Airport, Tri-Cities, TN, was
erroneously omitted. Since any delay in
correcting the controlled airspace in
order to seek public comment would be
inconsistent with the agency’s safety
mandate, action is taken herein to

include the corrective language. Since
the regulatory text, as currently
described, penetrates the controlled
airspace of Edwards Heliport,
immediate corrective action is required
in the interest of flight safety. Therefore,
I find that notice and public procedures
under 5 U.S.C. 553(b) is impracticable
and contrary to the public interest. Also,
in consideration of the need to include
this exclusion of controlled airspace for
Tri-cities Regional Airport and to avoid
confusion on the part of pilots flying in
the vicinity of Tri-Cities, TN, the FAA
finds good cause, pursuant to 5 U.S.C.
553(d), for making this amendment
effective in less than 30 days in order to
promote the safe and efficient handling
of air traffic in the area.

SUPPLEMENTARY INFORMATION:
The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends Class E surface airspace at Tri-
Cities Regional Airport, Tri-Cities, TN,
by inserting in the regulatory text the
exclusion of the 2.5-mile radius
surrounding Edwards Heliport.

The Class E airspace designations are
published in Paragraph 6002 of FAA
Order 7400.9W, dated August 8, 2012,
and effective September 15, 2012, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
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Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part, A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it amends Class E airspace at Tri-Cities
Regional Airport, Tri-Cities, TN.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, and
effective September 15, 2012, is
amended as follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas
* * * * *

ASO TN E2 Tri-Cities, TN [Amended]

Tri-Cities Regional Airport, TN/VA

(Lat. 36°28’31” N., long. 82°24'27” W.)
Edwards Heliport, TN

(Lat. 36°25’57” N., long. 82°17’37” W.)

That airspace extending upward from the
surface within a 6.8-mile radius of Tri-Cities

Regional Airport, excluding the 2.5-mile
radius of Edwards Heliport. This Class E
airspace area is effective during the specific
days and times established in advance by a
Notice to Airmen. The effective days and
times will thereafter be continuously
published in the Airport/Facility Directory.

Issued in College Park, Georgia, on July 10,
2013.
Jack Allen,

Acting Manager, Operations Support Group,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2013-17256 Filed 7-22—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 736 and 746
[Docket No. 130627574-3574-01]
RIN 0694-AF94

Amendments to the Export
Administration Regulations:
Implementation of Limited Syria
Waiver for Reconstruction Assistance

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Industry and
Security (BIS) amends the Export
Administration Regulations (EAR) to
implement a limited waiver, published
by the Secretary of State on June 12,
2013, of the Syria Accountability and
Lebanese Sovereignty Restoration Act of
2003 (the SAA). The waiver authorizes
BIS to issue licenses on a case-by-case
basis for the export or reexport of
certain commodities, software, and
technology necessary for the support of
the Syrian people. Specifically,
consistent with Section 5(b) of the SAA,
Executive Order 13338 of May 11, 2004
and the International Emergency
Economic Powers Act (IEEPA), BIS
implements the waiver by amending its
Syria licensing policy under the EAR.
BIS will review licenses on a case-by-
case basis for the export or reexport of
certain commodities, software, and
technology, including, but not limited
to, those related to water supply and
sanitation, agricultural production and
food processing, power generation, oil
and gas production, construction and
engineering, transportation, and
educational infrastructure, as a means of
helping to address the critical needs of
the Syrian people and facilitating
reconstruction. These exports are
necessary to support a political
transition, restore stability, and counter

destabilizing influences in the region,
and are therefore essential to the
national security of the United States.
DATES: This rule is effective July 23,
2013.

FOR FURTHER INFORMATION CONTACT:
Steven Schrader, Senior Export Policy
Analyst, Foreign Policy Division, Office
of Nonproliferation and Treaty
Compliance, Bureau of Industry and
Security, by phone (202) 482—1338 or by
email Steven.Schrader@bis.doc.gov or
the BIS Foreign Policy Division at (202)
482—-4252.

SUPPLEMENTARY INFORMATION:

Background

In the Syria Accountability and
Lebanese Sovereignty Restoration Act of
2003 (Pub. L. 108-175, codified as a
note to 22 U.S.C. 2151) (the SAA), the
United States addressed the Syrian
government’s support for terrorist
groups, its military presence in
Lebanon, its pursuit of weapons of mass
destruction, and its actions to
undermine U.S. and international efforts
with respect to the stabilization and
reconstruction of Iraq (Section 5(a) and
(d)). Section 5(a)(1) of the SAA requires
the President to prohibit the export to
Syria of all items on the Commerce
Control List (15 CFR Part 774). The SAA
also requires the President to impose
two or more of the six additional
sanctions set forth in Section 5(a)(2)(A)-
(F).

The President implemented those
sanctions through Executive Order (EO)
13338 of May 11, 2004, which includes
an additional sanction prohibiting the
export to Syria of products of the United
States other than food and medicine.
However, the President exercised
national security waiver authority
pursuant to Section 5(b) of the SAA,
which authorized certain transactions
under BIS license and delegated his
authority to issue additional waivers to
the Secretary of State.

In accordance with this EO, BIS
implemented sanctions on Syria by
issuing General Order No. 2 to
Supplement No. 1 to Part 736 of the
Export Administration Regulations
(EAR). See 69 FR 26766 (May 14, 2004).
In addition, BIS later made
administrative changes to General Order
No. 2 and § 746.9 of the EAR to facilitate
compliance with the comprehensive
U.S. sanctions on Syria. See 74 FR
77115 (Dec. 12, 2011).

On June 12, 2013, the Secretary of
State exercised authority delegated to
him by the President in Section 9 of EO
13338 to waive the application of
specific sanctions imposed on Syria
pursuant to the SAA. This rule
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implements the Secretary of State’s
waiver by amending General Order No.
2 and § 746.9 of the EAR. Specifically,
BIS revises the list of waivers in General
Order No. 2 and the associated licensing
policy in § 746.9 of the EAR to allow
case-by-case review of applications for
exports and reexports of items necessary
for the support of the Syrian people.
These exports are necessary to support
a political transition, restore stability,
and counter destabilizing influences in
the region, and are therefore essential to
the national security of the United
States. The items may include, but are
not limited to, commodities, software,
and technology related to water supply
and sanitation, agricultural production
and food processing, power generation,
oil and gas production, construction and
engineering, transportation, and
educational infrastructure.

Since August 21, 2001, the Export
Administration Act (the Act) has been
in lapse and the President, through
Executive Order 13222 of August 17,
2001 (3 CFR, 2001 Comp., p. 783
(2002)), as amended by Executive Order
13637 of March 8, 2013, 78 FR 16129
(March 13, 2013), and as extended most
recently by the Notice of August 15,
2012, 77 FR 49699 (August 16, 2012),
has continued the EAR in effect under
the IEEPA. BIS continues to carry out
the provisions of the Act, as appropriate
and to the extent permitted by law,
pursuant to EO 13222.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a ““significant
regulatory action” although not
economically significant, under section
3(f) of Executive Order 12866.
Accordingly, the rule has been reviewed
by the Office of Management and
Budget (OMB).

2. Notwithstanding any other
provisions of law, no person is required
to respond to nor be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid

OMB Control Number. This rule
involves collections of information
subject to the PRA. This collection has
been approved by OMB under control
number 0694-0088, “Multi-Purpose
Application,” which carries a burden
hour estimate of 43.8 minutes to prepare
and submit form BIS-748. Total burden
hours associated with the PRA and
OMB control number 0694-0088 are not
expected to increase as a result of this
rule.

3. This rule does not contain policies
with Federalism implications as that
term is defined under Executive Order
13132.

4. Pursuant to 5 U.S.C. 553(a)(1), the
provisions of the Administrative
Procedure Act requiring notice of
proposed rulemaking, the opportunity
for public participation, and a delay in
effective date, are inapplicable because
this regulation involves a military or
foreign affairs function of the United
States (see 5 U.S.C. 553(a)(1)). This rule
implements the waiver of certain
sanctions on Syria to authorize the
exportation or reexportation of items
necessary for the support of the Syrian
people. No other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be
given for this rule. Because a notice of
proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule by 5
U.S.C. 553, or by any other law, the
analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., are not applicable. Accordingly,
no Regulatory Flexibility analysis is
required and none has been prepared.
Notwithstanding these considerations,
BIS welcomes public comments and
will review them on a continuing basis.

List of Subjects

15 CFR Part 736
Exports.

15 CFR Part 746

Exports, Reporting and recordkeeping
requirements.

Accordingly, parts 736 and 746 of the
EAR (15 CFR parts 730-774) are
amended as follows:

PART 736—[AMENDED]

m 1. The authority citation for 15 CFR
part 748 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 2151 note; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; E.O. 13020, 61 FR 54079, 3 CFR, 1996
Comp., p. 219; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13338, 69 FR 26751, 3 CFR, 2004 Comp., p.

168; Notice of May 9, 2012, 77 FR 27559
(May 10, 2012); Notice of August 15, 2012,
77 FR 49699 (August 16, 2012); Notice of
November 1, 2012, 77 FR 66513 (November
5, 2012).

m 2. Supplement No. 1 to part 736, in
paragraph (b), General Order No. 2 is
amended by revising the last phrase in
the third sentence and adding a phrase
after it to read as follows:

Supplement No. 1 to Part 736—General
Orders

* * * * *

(b] E

General Order No. 2 * * *;items in
support of United Nations operations in
Syria; and items necessary for the support of
the Syrian people, including, but not limited
to, items related to water supply and
sanitation, agricultural production and food
processing, power generation, oil and gas
production, construction and engineering,
transportation, and educational
infrastructure. * * *

* * * * *

PART 746—[AMENDED]

m 3. The authority citation for 15 CFR
part 746 continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 287c; Sec 1503,
Pub. L. 108-11, 117 Stat. 559; 22 U.S.C. 6004;
22 U.S.C. 7201 et seq.; 22 U.S.C. 7210; E.O.
12854, 58 FR 36587, 3 CFR, 1993 Comp., p.
614; E.O. 12918, 59 FR 28205, 3 CFR, 1994
Comp., p. 899; E.O. 13222, 3 CFR, 2001
Comp., p. 783; E.O. 13338, 69 FR 26751, 3
CFR, 2004 Comp., p 168; Presidential
Determination 2003-23 of May 7, 2003, 68
FR 26459, May 16, 2003; Presidential
Determination 2007-7 of December 7, 2006,
72 FR 1899 (January 16, 2007); Notice of May
9, 2012, 77 FR 27559 (May 10, 2012); Notice
of August 15, 2012, 77 FR 49699 (August 16,
2012).

m 4.In § 746.9, paragraph (c)(2) is
amended by revising the last phrase in
the first sentence and adding a phrase
after it to read as follows:

§746.9 Syria

* * * * *

(C)* EE

(2) * * *;items in support of United
Nations operations in Syria; and items
necessary for the support of the Syrian
people, including, but not limited to,
items related to water supply and
sanitation, agricultural production and
food processing, power generation, oil
and gas production, construction and
engineering, transportation, and
educational infrastructure. * * *

* * * * *
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Dated: July 17, 2013.
Kevin J. Wolf,

Assistant Secretary for Export
Administration.

[FR Doc. 2013-17665 Filed 7-22-13; 8:45 am]|
BILLING CODE 3510-33-P

FEDERAL TRADE COMMISSION

16 CFR Part 305
[3084-AB15]

Energy and Water Use Labeling for
Consumer Products Under the Energy
Policy and Conservation Act (Energy
Labeling Rule)

AGENCY: Federal Trade Commission
(“FTC” or ‘“Commission’’).

ACTION: Final rule.

SUMMARY: The Commission amends the
Energy Labeling Rule (“Rule”) by
updating comparability ranges and unit
energy costs for many EnergyGuide
labels. The Commission also issues a
conditional exemption and amendments
for modified refrigerator and clothes
washer labels to help consumers
compare the labels for these products
after the implementation of upcoming
changes to the Department of Energy
(“DOE”) test procedures.

DATES: The amendments published in
this document will become effective on
November 15, 2013.

ADDRESSES: Requests for copies of this
document should be sent to: Public
Reference Branch, Room 130, Federal
Trade Commission, 600 Pennsylvania
Avenue NW., Washington, DC 20580.
The complete record of this proceeding
is also available at that address.
Relevant portions of the proceeding,
including this document, are available
at http://www.ftc.gov.

FOR FURTHER INFORMATION CONTACT:
Hampton Newsome, (202) 326—2889,
Attorney, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue NW., Washington, DC 20580.

SUPPLEMENTARY INFORMATION:
I. Background

The Commission issued the Energy
Labeling Rule (“Rule”) in 1979,1
pursuant to the Energy Policy and
Conservation Act of 1975 (EPCA).2 The
Rule requires energy labeling for major

144 FR 66466 (Nov. 19, 1979) (Rule’s initial
promulgation).

242 U.S.C. 6294. EPCA also requires the DOE to
develop test procedures that measure how much
energy appliances use, and to determine the
representative average cost a consumer pays for
different types of energy.

home appliances and other consumer
products, to help consumers compare
competing models. When first
published, the Rule applied to eight
categories: Refrigerators, refrigerator-
freezers, freezers, dishwashers, water
heaters, clothes washers, room air
conditioners, and furnaces. The
Commission subsequently expanded the
Rule’s coverage to include central air
conditioners, heat pumps, plumbing
products, lighting products, ceiling fans,
and televisions. The Commission is
currently conducting a regulatory
review of the Rule.?

The Rule requires manufacturers to
attach yellow EnergyGuide labels for
many of the covered products, and
prohibits retailers from removing the
labels or rendering them illegible. In
addition, the Rule directs sellers,
including retailers, to post label
information on Web sites and in paper
catalogs from which consumers can
order products. EnergyGuide labels for
covered products contain three key
disclosures: Estimated annual energy
cost (for most products); a product’s
energy consumption or energy
efficiency rating as determined from
DOE test procedures; and a
comparability range displaying the
highest and lowest energy costs or
efficiency ratings for all similar models.
For energy cost calculations, the Rule
specifies national average costs for
applicable energy sources (e.g.,
electricity, natural gas, oil) as calculated
by DOE. The Rule sets a five-year
schedule for updating comparability
range and annual energy cost
information.4 The Commission updates
the range information based on
manufacturer data submitted pursuant
to the Rule’s reporting requirements.

II. Notice of Proposed Rulemaking

In a Notice of Proposed Rulemaking
(NPRM) announced December 31,
2012,5 the Commission, consistent with
its five-year schedule, proposed to
update the comparability ranges
(Appendices A-J to Part 305) and
national average energy costs (Appendix
K to Part 305) for many EnergyGuide
labels. The NPRM also contained
several minor, proposed revisions and
updates to the label’s content, some
suggested by commenters as part of the
ongoing regulatory review. Finally, the
Commission proposed to grant a request

377 FR 15298 (Mar. 15, 2012) (regulatory review).
The Commission currently has another open
proceeding related to light bulb coverage. See 76 FR
45715 (Aug. 1, 2011) (proposed expanded light bulb
coverage).

416 CFR 305.10.

5See http://www.ftc.gov/opa/2012/12/
energylabel.shtm. 78 FR 1779 (Jan. 9, 2013).

from the Association of Home
Appliance Manufacturers (AHAM) for
an exemption related to labeling
requirements for refrigerators,
refrigerator-freezers, and freezers
(hereinafter referred to as
“refrigerators”), and clothes washers to
address recent DOE test procedures.

In response to the NPRM, the
Commission received 10 comments
from organizations and individuals as
well as 2,915 nearly identical letters
from individual consumers as part of a
mass mailing.6 As discussed in detail
below, the comments generally
supported the Commission’s proposals.

The Commission now publishes final
amendments on these issues, with some
minor changes detailed below.”
Although the present amendments,
along with an earlier final rule notice
published on January 10, 2013 (78 FR
2200), address several issues raised
during the regulatory review, the
Commission plans to consider
additional issues in a future notice.?

A. Comparability Range and Energy
Cost Revisions

Background: The NPRM contained
proposed revisions to the comparability
range and energy cost information for
many products bearing EnergyGuide
labels.® In addition, the Commission
proposed to update the average energy
cost (e.g., 12 cents per kWh)
manufacturers must use to calculate a
model’s estimated energy cost for the
label based on updated national

6 See http://ftc.gov/os/comments/
energylabelrangers/index.shtm. The organizational
comments included: Alliance Laundry Systems LLC
(# 563707—00002 and # 563707—00012), Association
of Home Appliance Manufacturers (AHAM)
(#563707-00003 and #563707—-00013), Air-
Conditioning, Heating, and Refrigeration Institute
(AHRI) (#563707—-00004 and #563707—00010), joint
comments from several energy, environmental and
consumer organizations (including Alliance to Save
Energy, Appliance Standards Awareness Project,
Consumer Federation of America, Consumers
Union, Earthjustice, Natural Resources Defense
Council, Public Citizen, and the Sierra Club) (“Joint
Commenters”) (#563707—00005 and #563707—
00011), and the California Independently Owned
Utilities Codes & Standards Team (CA IOU)
(#563707-00009), VanBrocklin (#563707-00008),
and individual consumer letters (2,915 letters from
individual consumers) (#563707-00006). All the
consumer letters, which were gathered and
submitted by Earthjustice, addressed the issue of
label categories for refrigerator configurations.

7 The amendments also contain several
corrections to the numbering for the Rule’s sample
labels (section 305.17 and Appendix L), the list of
states and capacity references on heating and
cooling equipment labels in Appendix L, references
to heating and cooling products in 305.12, and a
Web site address in 305.20.

877 FR 15298.

916 CFR 305.10. In addition to revising existing
comparability ranges, the Commission proposed to
include a new range for instantaneous electric water
heaters based on data submitted by industry.
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averages published by DOE.1° To effect
these changes, the NPRM proposed
amendments to the applicable tables in
the Rule’s appendices. The Commission
proposed to require manufacturers to
begin using this new information within
90 days after publication of a final
notice.

The Commission did not propose to
alter range and cost information for
EnergyGuide labels for four product
categories (refrigerators, clothes
washers, furnaces and central air
conditioners, and televisions) given
upcoming DOE regulatory changes
applicable to those products.1? Instead,
it proposed to wait and synchronize
changes with the impending DOE
regulations. By doing so, the
Commission sought to avoid several
label changes in a short time period,
which could confuse consumers and
burden manufacturers.

Comments: Comments (e.g., AHAM,
AHRI, and Alliance Laundry Systems)
generally supported the proposal to
update the label ranges. However, the
Joint Commenters, who argued generally
for more frequent range and cost
updates, criticized the timing of the new
range updates, including the proposed
delay for refrigerator and clothes washer
ranges pending upcoming DOE
standards and test procedure changes.
In addition, AHRI and AHAM offered
several small corrections and
suggestions. First, AHRI submitted
corrected data for the range numbers for
its members, fixing its inadvertent errors
in its earlier submission. AHRI also
explained that the ranges should not
include information for instantaneous

1077 FR 29940 (Apr. 26, 2012) (DOE notice for
“Representative Average Unit Costs of Energy”’).

11 For refrigerators and clothes washers, as
discussed below, the Commission will update range
and cost information after the upcoming
implementation of revised DOE standards and test
procedures, which will significantly change energy
use data for those products. See infra. Similarly, the
Commission has addressed range updates for
furnace and central air conditioner labels in a
separate proceeding. 78 FR 8362 (Feb. 6, 2013)
(regional standards labels). Finally, for televisions,
the Commission will issue revisions to the
television ranges in 16 CFR 305.17 after DOE adopts
a test procedure. 77 FR 2830 (Jan. 19, 2012)
(proposed DOE test procedure). The Commission
will also establish an annual reporting schedule for
television manufacturers at that time. Since EPCA
requires annual reporting based on DOE test
procedures and no DOE television test procedure
currently exists, the Rule currently contains no
reporting requirements. See 42 U.S.C. 6296(b)(4)
(FTC annual reporting requirements tied to DOE
test procedure); 16 CFR 305.8 (FTC reporting
requirements). In addition, these amendments do
not affect recently revised labeling requirements for
lighting products. 75 FR 41696 (July 19, 2010). The
Rule has separate provisions in section 305.15 for
energy cost disclosures on lighting products, which
are not included in the update schedule for
products labeled with the EnergyGuide under
section 305.11.

electric water heaters because no DOE
test procedure exists for these products
and the labeling requirements have
never applied to them. In addition,
AHRI recommended revisions for the
gas pool heater ranges to reflect a
revised minimum efficiency standard
(82% thermal efficiency), which goes
into effect on April 16, 2013. Lastly,
AHAM suggested a 180-day compliance
period for the new ranges, instead of the
proposed 90-day period. AHAM
reasoned that additional time will
facilitate compliance and reduce the
waste of discarding previously printed
labels.

Discussion: The Commission issues
the final ranges as proposed, using the
updated data provided by AHRI and
implementing the following four, minor
changes.12 First, the final ranges do not
contain numbers for instantaneous
electric water heaters because these
products are not currently subject to
DOE test procedures. If DOE finalizes
testing and certification requirements
for these products in the future, the
Commission will consider conforming
amendments. Second, the Commission
amends the ranges for gas pool heaters
to reflect DOE standards that go into
effect on April 16, 2013. Third, the
Commission updates the average energy
costs for certain product labels based on
recently published DOE 2013 data.13 In
addition, the amendments maintain the
proposed 90-day compliance period
consistent with the Rule’s current
provision for such changes (16 CFR
305.10). The Commission has
consistently applied this interval in the
past with no apparent, undue burden
and does not wish to delay the range
updates further.

Finally, the Commission has sought to
synchronize the new range and cost
updates with other ongoing regulatory
changes to avoid multiple label changes
in a short time period. For example, the
Commission has coupled new ranges for
dishwashers, room air conditioners, and
water heaters in this Notice with several
label content changes (discussed in
section II.B. of this Notice), which
required an opportunity for comment
and thus additional time to

12 To aid manufacturers in transitioning to the
new ranges, FTC staff plans to provide sample label
template files on its Web site. See http://
business.ftc.gov/documents/energyguide-labels-
template.

1378 FR 17648 (Mar. 22, 2013). The relevant DOE
2013 energy costs for labeling include 12.01 cents
for electricity (rounded to 12 cents for the purposes
of the FTC label); $1.087 per therm for natural gas
(rounded to $1.09 per therm); $3.80 per gallon for
oil; and $2.41 per gallon for propane.

promulgate.14 In addition, as discussed
in section III, the Commission plans to
issue new ranges for refrigerators and
clothes washers when the new DOE
standards and test procedures become
effective. The Commission, therefore, is
not updating ranges for those products
because such revised ranges would be
short-lived and based on many models
that are likely to become obsolete with
the arrival of the new DOE standards.?5

B. Proposed Revisions and Updates to
Label Content

In addition to the proposed range and
cost updates, the NPRM proposed five
minor label changes to simplify and
improve the disclosures. The
Commission also sought comment on
the possible elimination of range
information on television labels and
increasing the frequency of changes to
range and cost information on all
EnergyGuide labels.

1. Label Content Changes

Background: Consistent with recently
implemented FTC labeling requirements
for light bulb and television labels,6 the
Commission proposed to round the
national average electricity (e.g., 12
cents per kWh) and natural gas (e.g.,
$1.09 per therm) rates to the nearest
cent to calculate the label’s estimated
annual operating (energy) cost. In the
past, the Rule has expressed these
figures as a fraction of a cent (e.g., 11.85
cents per kWh). A cost figure rounded
to whole cents should be more familiar
to consumers and not have any negative
impact on the label’s utility because any
differences in cost from such rounding
will be very small and apply to all
models.1”

Second, also consistent with the
recent television and light bulb labeling
requirements, the NPRM proposed to
further simplify the label’s cost
disclosure by eliminating reference to
the year of the underlying energy cost
rate (e.g., “based on a 2007 national
average electricity cost of 10 cents per
kWh”’) (section 305.11(f)). Under the

141n the past, the Commission has issued routine
range updates without seeking comments. See, e.g.,
70 FR 60716 (Oct. 24, 2005).

1578 FR 8362 (Feb. 6, 2012). The Commission
plans to address the Joint Commenters’ general
concerns with the current range and cost update
schedule in a future notice as part of the overall
regulatory review.

1675 FR 41696 (July 19, 2010) (light bulbs); 76 FR
1038 (Jan. 6, 2011) (televisions).

17DOE’s 2012 national average energy cost data
lists electricity at 11.84 cents/kWh. 77 FR 24940
(Apr. 26, 2012) (DOE fuel cost update).
Accordingly, the FTC proposal would require
manufacturers to use 12 cents/kWh in calculating
energy cost for affected labels. The 2013 DOE figure
is 12.10 cents/kWh. Thus, the final rule continues
to use the rounded 12 cents/kWh.
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current rule, this date remains on the
label for five years. For example, labels
for a product introduced in 2011 state
that the cost figure derives from a 2007
national average. However, because
energy rates can increase or decrease
from year to year, the benefit of
disclosing this detail on the label does
not appear significant. More
importantly, this disclosure could cause
confusion. For instance, the “2007”
reference in the example above may
incorrectly suggest to some consumers
that the product itself was produced in
2007. To avoid these problems, the
Commission proposed to eliminate the
reference to the year. The label would
simply read “based on a national
average electricity costof . . . .”

Third, based on comments in the
ongoing regulatory review for the Rule,
the Commission proposed to include a
new disclosure on room air conditioners
(section 305.11(f)) explaining that the
label’s cost estimate stems from an
assumed 750 hours of operation per
year.18 Similar estimates already appear
on other labels (e.g., four loads per week
for dishwashers and five hours per day
for televisions). This change should
help consumers gauge the product’s
estimated energy cost in the context of
their own use.

Fourth, the Commission proposed
amendments to replace the term
“operating cost” with “energy cost”
(section 305.11(f)). Some consumers
may understand the term “operating
cost” to include factors such as
detergent supplies or the product’s
depreciation. The inclusion of “‘energy
cost,” which already appears on the
labels for televisions and light bulbs,
should eliminate such problems. The
term also appears on new labels for
televisions and light bulbs. Finally, the
NPRM contained a proposed
conforming change to the Web site
address on the label, from www.ftc.gov/
appliances to www.ftc.gov/energy.

Comments: The comments generally
supported, or at least did not oppose,
these changes. For room air
conditioners, however, the Joint
Commenters and CA IOU comments
offered language different from that
proposed in the NPRM. The Joint
Commenters argued that the language
should express usage on a weekly or
monthly basis (e.g., “8 hours of use per
day for 3 months”’) instead of a yearly
basis (i.e., “750 hours per year”). In
their view, the hours-per-year disclosure
covers ‘‘too large an amount and too

18 Joint Comments from Energy-Efficiency and
Consumer Organizations (May 16, 2012) (#560957—
00015) available at http://www.ftc.gov/os/
comments/energylabelamend/00015-83010.pdyf.

long a time horizon” to help consumers
determine their own costs. They also
argued that it is inconsistent with usage
assumptions on other energy labels that
provide weekly or daily figures (e.g.,
four loads per week for dishwashers,
eight loads per week for clothes
washers, five hours per day for
televisions, and three hours per day for
light bulbs). CA IOU further suggested
that the room air conditioner label
communicate usage through a table
illustrating estimated operating costs at
various annual time-periods (e.g., 750
hours per year) as well as electricity
rates. Finally, AHAM noted that,
beginning June 1, 2014, DOE will
require a new energy efficiency metric
called “combined energy efficiency ratio
(CEER)” for room air conditioners.19
This metric will replace “energy
efficiency ratio (EER)” that currently
appears on the label. The CEER takes
into account energy consumption in
standby and off mode. Though the new
metric will lead to only small changes
in annual energy estimates for room air
conditioners, AHAM recommended that
the Commission amend the label to
replace EER with CEER.

Discussion: The final amendments
implement the five label content
changes as generally proposed. In
response to the comments, the
Commission has modified the proposed
room air conditioner disclosure to
communicate the daily usage hours for
room air conditioners during a single
season rather than the total hours over
the course of the year (i.e., 750 hours per
year). The Commission agrees that this
disclosure will make it easier for
consumers to gauge the model’s
estimated energy cost against their own
use of the product. To simplify the
disclosure and avoid possible
confusion, the final language states that
the estimated annual energy cost is
based on “a seasonal use of 8 hours use
per day over a 3 month period.”
Contrary to other suggestions, however,
the Commission has not included a
table with multiple cost estimates at
different usage rates because it would
significantly complicate the label’s
message, likely discouraging consumer
use.20

2. Television Range Information and
Range Updates

In addition, the Commission sought
comment on whether to retain range

1977 FR 22454 (April 21, 2011).

20 Finally, the Commission notes AHAM’s
suggestion to change EER to CEER on the room air
conditioner label, consistent with upcoming DOE
changes, and will seek comments on such a
modification in a future notice.

information on television labels 21 and
whether to update range and cost
information more frequently than every
five years. The Commission will address
these issues in a later notice as part of
the ongoing regulatory review for this
Rule.

C. Proposed Conditional Exemption for
Refrigerators and Clothes Washers

Background: In response to a request
from the AHAM,22 the Commission
proposed a conditional exemption and
rule amendments for refrigerators and
clothes washers. New DOE testing
procedures for these products, issued in
conjunction with new efficiency
standards, will change the methods for
calculating a model’s energy use and, as
a result, trigger substantial changes to
the energy information disclosed on
EnergyGuide labels. To aid consumers
in their comparison-shopping during
the transition period, the Commission
proposed a distinct label for models
tested under the new DOE procedures.
To ease the burden associated with the
transition to the new test procedures,
the Commission also proposed to allow
manufacturers to begin labeling new
models using the new DOE test
procedures several months before the
DOE compliance dates.23

The DOE regulatory changes
necessitating these label revisions
become effective on September 15, 2014
for refrigerators and March 7, 2015 for
clothes washers.24 The new, more
stringent conservation standards will
render a substantial portion of existing
refrigerator and clothes washer models
obsolete, and the updated test
procedures will yield substantially
different results than the current ones.
According to AHAM, the new
refrigerator test procedure will increase
the measured energy use of refrigerators
by approximately 14%, though the
increase will vary among product
classes, manufacturers, and individual

2116 CFR 305.17(f).

22 AHAM comments (July 17, 2012) (# 560957—
00023) at http://www.ftc.gov/os/comments/
energylabelamend/00023-83190.pdf and (Sept. 11,
2012) (#560957-00025) at http://www.ftc.gov/os/
comments/energylabelamend/560957-00025-
84112.pdf.

23 The Commission issued similar modifications
in 2003 for clothes washer labels in response to
changes in the DOE test procedure. 68 FR 23584
(May 5, 2003).

2476 FR 57516 (Sept. 15, 2011) (refrigerator
standards); 77 FR 3559 (Jan. 25, 2012) (refrigerator
test procedure); 77 FR 32308 (May 31, 2012)
(clothes washer standards); 77 FR 13888 (Mar. 7,
2012) (clothes washer test procedure). DOE rules
require compliance with the new test procedures
for all refrigerators by September 15, 2014 and for
all clothes washers by March 7, 2015.


http://www.ftc.gov/os/comments/energylabelamend/560957-00025-84112.pdf
http://www.ftc.gov/os/comments/energylabelamend/560957-00025-84112.pdf
http://www.ftc.gov/os/comments/energylabelamend/560957-00025-84112.pdf
http://www.ftc.gov/os/comments/energylabelamend/00015-83010.pdf
http://www.ftc.gov/os/comments/energylabelamend/00015-83010.pdf
http://www.ftc.gov/os/comments/energylabelamend/00023-83190.pdf
http://www.ftc.gov/os/comments/energylabelamend/00023-83190.pdf
http://www.ftc.gov/appliances
http://www.ftc.gov/appliances
http://www.ftc.gov/energy
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models.25 In addition, the new clothes
washer test procedure bases annual
energy use estimates on 295 cycles per
year (approximately six per week),
instead of the current 392 cycles
(approximately eight per week), thus
reducing stated energy costs on the
EnergyGuide labels by about 25%.26

After manufacturers begin to test their
products using the new procedures,
showrooms and Web sites will contain
some models tested under the old
procedure and others tested under the
new one. This mix of EnergyGuide
labels could severely hamper product
comparisons.

To help facilitate the transition to the
new efficiency standards and to aid
shoppers who compare products during
this period, AHAM proposed two
measures. First, it sought permission to
use the new DOE tests for labeling
models introduced prior to DOE’s
compliance dates. AHAM sought to
begin using the new test procedures and
transitional labels for models
introduced after January 1, 2014 for
refrigerators, and June 1, 2014 for
clothes washers. Second, it
recommended different, transitional
EnergyGuide labels for these models, to
help consumers distinguish products
tested under the new procedure from
those tested under the old test regime.
AHAM asked that the Commission
require this modified label for products
tested under the new procedure until
DOE makes another substantial change
to the test procedure for those products.

In response, the Commission
proposed to exempt manufacturers from
certain EnergyGuide testing and labeling
requirements for refrigerator and clothes
washer models, subject to several
conditions. Specifically, the
Commission proposed to grant a
conditional exemption from the Rule’s
requirement that, for purposes of the
EnergyGuide label, manufacturers use
the estimated annual energy
consumption derived from the test
procedures presently required by
DOE.27 The Commission proposed to
grant this exception only to the extent
necessary to allow manufacturers 28 to
use the new test procedures on
refrigerator (including refrigerators,

25 AHAM comments (May 16, 2012) (#560957—
0013) at http://www.ftc.gov/os/comments/
energylabelamend/00013-83038.pdyf.

26 See 77 FR 13888, 13933 (Mar. 7, 2012) (DOE
clothes washer test procedure). The new DOE test
procedure also includes the cost of energy
consumed in non-active wash modes.

2716 CFR 305.5(a) and 305.11(a) (FTC testing and
labeling); see also 10 CFR Part 430 (DOE test
procedures).

28 Consistent with the Rule’s requirements, the
proposed exemption applies to both manufacturers
and private labelers.

refrigerator-freezers, and freezers) and
clothes washer models manufactured
after January 1, 2014 (for refrigerators)
and June 1, 2014 (for clothes washers).
The Commission also proposed several
conditions for the exemption, including
the version of the DOE test that must be
used, label disclosures about ranges,
electricity rates, usage assumptions, and
a special disclosure on the label reading:
“Compare to other labels with yellow
numbers. Appliances that have labels
with black numbers were tested
differently to estimate cost and
electricity used.”

To ensure label consistency following
the exemption period, the Commission
also proposed to require the new labels
after the new DOE test procedures
become effective, by amending sections
305.5(a) and 305.11 of the Rule. Thus,
the new labels would apply to all
refrigerators and clothes washers
distributed on, or after, the new DOE
test procedure compliance dates
(September 15, 2014 for refrigerators
and March 7, 2015 for clothes washers).
The Commission proposed to maintain
this new label until DOE further amends
the test procedures for these products.
In addition, the Commission stated that
it would issue new comparability ranges
for those products once it receives
product data reflecting new and existing
models tested under the new DOE
procedures.

Comments: The comments generally
supported the creation of distinct labels
for refrigerators and clothes washers
tested under the new test procedure. For
example, AHAM explained that,
without these proposed modifications,
consumers will be confused given the
significant changes resulting from the
test procedure modifications. In its
view, the proposed labels will
effectively communicate to consumers
that they should not compare the old
and new labels. No comments opposed
the proposal.

In supporting the proposal, AHAM
offered two minor recommendations.
First, it suggested slightly different
wording for the new label’s disclosure:
“Compare only to other labels with
yellow numbers. These appliances were
tested according to new U.S.
Government requirements.” 29 AHAM
raised concerns that the proposed
phrase, “tested differently,” is
ambiguous and might leave consumers
“wondering how and why the
appliances were tested differently.”
AHAM argued its proposed language
will give consumers enough information
to understand the label without

29 Alliance Laundry also supported AHAM’s
proposed language modifications.

providing too much detail, which could
be confusing. AHAM also urged the
Commission to provide additional
information about the upcoming
transition on the Commission’s Web
site. Finally, AHAM recommended the
inclusion of a reference to Appendix B
in DOE’s regulations, which is the
revised test procedure for freezers
because these products are also covered
by the exemption.

Discussion: The Commission issues
the proposed conditional exemption
and amends the Rule to create a distinct
label for refrigerators and clothes
washers tested under the new DOE
procedures. The transitional labels will
avoid the display of a misleading mix of
test results on EnergyGuide labels. In
addition, the changes will reduce
burdens by allowing refrigerator and
clothes washer manufacturers to roll out
new high-efficiency models well before
the DOE compliance date and thus
avoid the logistical complications
associated with designing, producing,
and testing many models at the same
time.30 Early compliance will also
provide an incentive for manufacturers
to introduce models that meet the more
stringent energy standards sooner, thus
providing consumers with more high-
efficiency choices.3? The Commission
will provide information on its Web site
to ensure information about the new
label is available to consumers. Finally,
the Commission agrees that AHAM’s
suggested language is less confusing and
adopts it with a minor modification.
The final language reads: “Compare
ONLY to other labels with yellow
numbers. Labels with yellow numbers
are based on the same test procedures.”
The Commission has substituted the
phrase “the same test procedures” for
AHAM’s suggested “new U.S.
Government requirements’ to simplify
the message and because the word
“new” may mislead or confuse
consumers in the future when the

30 To facilitate the early introduction of these
higher-efficiency models, DOE has announced that
manufacturers may certify these models with DOE
using the new test procedures, thus relieving them
from having to test new models under both the old
and new test procedures during the transition
period. On June 29, 2012, DOE issued guidance
permitting early compliance with new or amended
test procedures and standards. See http://
wwwl.eere.energy.gov/buildings/
appliance_standards/pdfs/tp_faq_2012-06-29.pdf.
Thus, in DOE’s view, manufacturers may begin
using the new test procedures before the dates
specified for compliance by DOE.

31 AHAM also requested guidance on whether
manufacturers must change model numbers for
products during the DOE transition period. Unless
the manufacturer modifies the model in a way that
affects its energy performance, the Commission
does not recommend changing model numbers
during the transition.


http://www1.eere.energy.gov/buildings/appliance_standards/pdfs/tp_faq_2012-06-29.pdf
http://www1.eere.energy.gov/buildings/appliance_standards/pdfs/tp_faq_2012-06-29.pdf
http://www1.eere.energy.gov/buildings/appliance_standards/pdfs/tp_faq_2012-06-29.pdf
http://www.ftc.gov/os/comments/energylabelamend/00013-83038.pdf
http://www.ftc.gov/os/comments/energylabelamend/00013-83038.pdf
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revised test procedures will no longer be
new.

The Commission grants
manufacturers an exemption allowing
them to use the results of DOE’s new
procedures and provide those results on
EnergyGuide labels several months
before the DOE compliance date for the
new procedures.32 The Commission
grants this exemption only to the extent
necessary to allow manufacturers 33 to
use the new test procedures on new or
existing refrigerator models (including
refrigerators, refrigerator-freezers, and
freezers) manufactured after January 1,
2014 and clothes washer models
manufactured after June 1, 2014. Ifa
manufacturer continues to use the
current (i.e., older) test results for a
particular model until the new test
procedures become mandatory on
September 15, 2014 (for refrigerators)
and March 7, 2015 (for clothes washers),
the manufacturer must use the current
label for that model. Manufacturers
remain obligated to comply with all
other Rule requirements. The
Commission grants this exemption on
the following additional conditions:

(1) For models manufacturers choose
to test and label under the exemption,
manufacturers must follow the new
DOE test procedures in 10 CFR Part 430,
Subpart B, Appendix A (refrigerators),
Appendix B (freezers), and Appendix J2
(clothes washers) to determine the
energy use figures printed on
EnergyGuide labels; 34

(2) For all such models,
manufacturers must use EnergyGuide
labels, as illustrated in Sample Labels
1A and 2A in Appendix L, with the
energy cost and electricity use figures in
yellow text framed by block boxes and
containing the statement “Compare
ONLY to other labels with yellow
numbers. Labels with yellow numbers
are based on the same test procedures.”

(3) For all such models,
manufacturers must print the estimated
energy cost on the label above the center
of the comparability range, and the
following statement must appear
directly below the range: “Cost Range
Not Available,” as illustrated in Sample
Labels 1A and 2A of this Notice; 35

32The Rule directs manufacturers to use the
results of current DOE test procedures on their
labels. 16 CFR 305.5(a) and 305.11(a) (FTC testing
and labeling); see also 10 CFR Part 430 (DOE test
procedures).

33 Consistent with the Rule’s requirements, the
proposed exemption applies to both manufacturers
and private labelers.

34 Manufacturers also may use the new test
procedures for labeling existing products during
this period, but must follow all conditions of this
exemption in doing so.

35 The Commission will publish range
information for the new labels once energy data

(4) For all such models, the label must
state that the estimated energy cost is
based on a national average electricity
cost of 12 cents per kWh and, for clothes
washers, $1.09 per therm; 36 and

(5) For all such clothes washer
models, the label must state that the
estimated energy cost is based on six
wash loads per week and, as discussed
below, must provide capacity in cubic
feet.37

To ensure consistency following the
exemption period, the Commission also
amends the Rule at sections 305.5(a)
and 305.11 to require these new labels
after the test procedure transition. Thus,
the new labels apply to all refrigerators
and clothes washers manufactured on,
or after, the DOE new test procedure
compliance dates (September 15, 2014
for refrigerators and March 7, 2015 for
clothes washers). These new labels,
which clearly differentiate the
procedures used to test each product,
will prevent the consumer confusion
that would result if a single label
included information derived from
different test procedures. The
Commission plans to maintain this new
label until DOE further amends the test
procedures. In addition, after the
Commission receives product data
reflecting new and existing models
tested under the new DOE procedures,
it intends to issue new comparability
ranges for those products.

D. Additional Refrigerator and Clothes
Washer Issues

In its NPRM, the Commission also
discussed three issues related to
refrigerators and clothes washers raised
in response to the regulatory review
notice: (1) Changes to refrigerator range
categories; (2) disclosures for
refrigerator models with optional
icemakers; and (3) capacity information
for clothes washers.

1. Refrigerator Comparability Range
Categories

Background: The current rule
organizes refrigerator comparability
ranges by product configuration (e.g.,

becomes available for refrigerators and clothes
washers tested under the new procedure, most
likely in 2015.

36 New range and cost updates, as well as minor
label changes discussed in section ILB. (i.e., fuel
rates to the nearest cent and the use of “‘energy
cost” instead of “operating cost”), are not required
for refrigerator and clothes washer labels until the
new DOE test procedure compliance dates
(September 15, 2014 for refrigerators and March 7,
2015 for clothes washers).

37 The new DOE test procedure changes the
estimated weekly clothes washer cycles from eight
to six. 77 FR 13888 (DOE clothes washer test
procedure). Manufacturers must disclose the new
usage assumption (six cycles per week) on labels for
models tested under the new procedure.

models with top-mounted freezers) in
Appendices A1-A8. These categories
allow consumers to compare the energy
use of similarly configured products.
The requirements designate eight
separate range categories for
refrigerators and three for freezers.
Similarly, the current rule contains
three separate range categories for stand-
alone freezer configurations in
Appendices B1-B3.38 These ranges
disclose the energy costs associated
with the most and least efficient models
in a particular category. Specifically, for
automatic-defrost refrigerator freezers,
which typically populate the bulk of
showroom floors, the Rule contains five
categories (or styles): side-by-side door
models with and without through-the-
door ice service (Appendices A5 and
A8); top-mounted freezer models with
and without through-the-door ice
service (A4 and A7); and bottom-
mounted freezer models (A6). The Rule
also has ranges for less common models,
including those with manual and partial
defrost models (A1 and A2), and
refrigerator-only models (A1).39

In response to last year’s regulatory
review notice, several energy-efficiency
and consumer groups urged the
Commission to consolidate the
comparability ranges into a single range
covering all configurations.4? They
reasoned one range would allow
consumers to compare a product’s
energy performance against all other
models. AHAM opposed this approach,
arguing that consolidation would cast
fully-featured products that use more
energy in an unfavorable light. AHAM
also pointed to data suggesting that
consumers usually replace their existing
refrigerators with similarly configured
models. AHAM acknowledged,
however, that it had no detailed
information directly addressing whether
consumers shop with a specific
configuration in mind. It concluded
that, without clear data on consumer
shopping habits, the Commission
should refrain from changing the
current ranges.4!

In the January 9, 2013 NPRM,42 the
Commission did not propose to alter the
refrigerator ranges, stating a reluctance
to alter existing requirements without

38 The Rule further divides each model category
into several size classes (e.g., 19.5 to 21.4 cubic
feet), each with its own comparability range.

39 See 16 CFR Part 305, Appendices A and B.
40Joint Comments from Energy-Efficiency and
Consumer Organizations (May 16, 2012) (#560957—

00015) available at http://www.ftc.gov/os/
comments/energylabelamend/00015-83010.pdyf.

41 AHAM comments (Sept. 11, 2012) (# 560957—
00025) available at http://www.ftc.gov/os/
comments/energylabelamend/560957-00025-
84112.pdf.

4278 FR 1785.


http://www.ftc.gov/os/comments/energylabelamend/560957-00025-84112.pdf
http://www.ftc.gov/os/comments/energylabelamend/560957-00025-84112.pdf
http://www.ftc.gov/os/comments/energylabelamend/560957-00025-84112.pdf
http://www.ftc.gov/os/comments/energylabelamend/00015-83010.pdf
http://www.ftc.gov/os/comments/energylabelamend/00015-83010.pdf
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providing further opportunity for
comment and in the absence of
information about consumer buying
habits. After DOE’s new standards for
refrigerators become effective in late
2014, the Commission indicated it
would examine new range data and
consider whether to propose changes to
the range categories.

Comments: In response to the January
2013 NPRM, several commenters
provided views about the organization
of refrigerator range categories. AHAM
maintained that the Commission should
not change the current requirements
without supporting data on consumer
shopping habits. In contrast, the Joint
Commenters urged the Commission to
consolidate the ranges, citing data from
Consumer Reports and AHAM
suggesting that consumers do not limit
their shopping comparisons to
similarly-configured models. The Joint
Commenters also submitted the results
of an email survey to Earthjustice
members demonstrating a strong
preference for the consolidation of the
comparison categories. The Joint
Commenters also submitted more than
2,000 letters from Earthjustice members
urging the Commission to consolidate
these ranges. CA IOU also called on the
Commission to change the label, but
suggested the inclusion of two
comparison ranges, one to compare
similarly configured models and
another to compare all models,
regardless of configuration.

Discussion: The final rule does not
change the refrigerator ranges. The
Commission plans to update the ranges
after DOE standards and test procedure
become effective in 2014. Until that
time, there will be no range information
for the models tested under the new
procedure, regardless of which category
or subcategory apply. Once it receives
new data, the Commission will examine
the new data to determine whether the
elimination of subcategories makes a
practical difference in the ranges. In the
meantime, the Commission will also
consider the commenter views and, if
appropriate, propose changes to the
refrigerator range structure in a future
notice.

2. “Icemaker Ready” Refrigerator-
Freezer Models

Background: Currently, refrigerator
labels do not reflect icemaker energy
consumption because the current DOE
test procedure does not measure a
model’s icemaker operation. The new
DOE procedures, however, will account
for icemakers. Therefore, the new labels
will include icemaker energy

consumption.*? The new DOE testing
rules divide relevant products into two
categories (i.e., units with pre-installed
icemakers and units without). Each
category will have its own EnergyGuide
labels reflecting different tests. In light
of this change, AHAM has raised
concerns about so-called “kitable”
models (i.e., models that can be fitted
with an icemaker before or after
purchase).#¢ In earlier comments,
AHAM suggested that all “kitable”
refrigerator labels should disclose the
energy use of the model shipped
without the optional icemaker to avoid
overstating energy costs for models that
may never have an icemaker. In
addition, AHAM suggested additional
label language to inform retailers and
consumers that the addition of an
icemaker will increase the model’s
energy costs.

In the NPRM, the Commission agreed
that AHAM’s proposal merited
consideration, but noted that DOE plans
to reexamine the treatment of these
models under its test procedure, a
reexamination that might provide
guidance that addresses AHAM’s
concerns.*5 Accordingly, the
Commission announced it would not
impose additional testing-related
disclosures for these products until DOE
completed its deliberations.

Comments: In response to the NPRM,
AHAM continued to urge the
Commission to provide guidance on
labeling “icemaker ready’”” models given
impending DOE test procedure changes
impacting these products. Clarifying its
earlier comments, AHAM explained that
manufacturers only consider a model
“kitable” or “icemaker ready” if it
leaves the factory without the icemaker.
In addition, once the model leaves the
manufacturer’s control, distributors,
retailers, or other entities may add an
icemaker, which, in some cases, might
be made by a third party. According to
AHAM, manufacturers assign ‘kitable”
models with one model number.

AHAM explained that the new 2014
refrigerator-freezer DOE test procedure
will account for icemaker energy via a
uniform ““adder” of 84 kWh per year for
all models with icemakers.4® According

4316 CFR 305.5 (FTC testing rules); 10 CFR Part
430, Subpart B, Appendix A (DOE refrigerator
tests).

44 AHAM comments (May 16, 2012, and October
31, 2012) at http://www.ftc.gov/os/comments/
energylabelamend/00013-83038.pdyf.

4577 FR 3559, 3569 (DOE notice on refrigerator
testing requirements effective Sept. 15, 2014).

46 The 2014 testing rules, according to AHAM,
also require manufacturers to certify icemaker-ready
refrigerator-freezers as two separate models (i.e.,
with an icemaker and without an icemaker) because
a consumer may purchase either version. See 76 FR
57516.

to AHAM, DOE is considering changes
to the test procedure to include specific
measurements for icemaker energy use,
an effort which may lead to further
changes to the standards in a few
years.4”

Pending further modifications to the
DOE test procedure, AHAM asked the
Commission to provide labeling
requirements to address the icemaker
energy of these products. In particular,
AHAM recommended that the
Commission require a single label on
“kitable”” models disclosing the
product’s energy use without the
icemaker. AHAM reasoned that, because
such models do not include icemakers
when they leave the factory, and may
never receive one, the inclusion of
icemaker energy would be inaccurate in
many cases. To address the possibility
that these units may later receive an
icemaker, AHAM also proposed the
following label statement: “With an
icemaker, estimated yearly electricity
use is estimated to increase by 84 kWh/
year, which adds $9 to the estimated
yearly operating cost.” Such an
approach, in AHAM’s view, will
provide an easily applied and
enforceable bright line rule. It also
provides consumers with clear and
accurate information about the
refrigerator, whether it eventually
includes an icemaker, or not.

Discussion: The Commission will
consider ways to address icemaker
energy use after DOE provides
additional guidance on this issue or
changes its testing rules. As indicated in
an attachment to its comments, AHAM
has requested additional guidance from
DOE on its testing and certification
requirements for “‘kitable” models in
anticipation of the new testing rules
scheduled for 2014. Although it may be
possible for the Commission to impose
labeling requirements before such
guidance is issued, it is reluctant to do
so, given the evolving understanding of
these issues by AHAM, DOE, and the
FTC. The Commission will continue to
monitor guidance from DOE and, if
necessary, address this issue either
through rulemaking or staff guidance.*8

At this time, the Commission agrees
with AHAM that a generic label
statement disclosing icemaker energy
costs for “kitable” models may be
appropriate. However, the Commission

47 AHAM predicted that these future DOE test and
standards changes will provide an opportunity for
FTC to return to the current EnergyGuide label
design for these products.

48]f DOE does not issue additional information on
this issue in the near future, the Commission
understands that some manufacturers may need
guidance to label some models manufactured as
early as January 2014.
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does not necessarily agree that the
label’s primary disclosure (i.e.,
estimated yearly energy cost) should
exclude icemaker energy, as AHAM
recommends. This exclusion could
underestimate energy cost for many
consumers, particularly if many units
will eventually include an icemaker.
Therefore, absent data demonstrating
that most units never include an
icemaker, the better approach arguably
may be to include icemaker energy in
the primary disclosure and explain
elsewhere on the label that an icemaker-
free unit will reduce the unit’s energy
cost.

3. Clothes Washer Capacity

Background: Last year, the
Commission proposed to require
specific capacity information in cubic
feet on EnergyGuide labels for clothes
washers.49 AHAM opposed the
proposal, citing potential burdens to
manufacturers in specifying capacity for
each individual model. In the NPRM,
the Commission sought additional
comments, but also noted that DOE data
for clothes washers suggests that the
proposed change would only require
new labels for a small fraction of
models.50

Current EnergyGuide labels indicate
whether the model is “standard” or
“compact,” but do not specify volume
(e.g., 3.5 cubic feet). In the current
market, most models fall into the broad
“standard” size class (i.e., models with
tub capacities greater than 1.6 cubic
feet), but actual capacity varies
significantly. Thus, the general capacity
disclosure provides little assistance to
consumers in distinguishing washer
size. A specific capacity disclosure
should help consumers make product
comparisons, and complement recent
DOE and industry efforts to ensure
uniformity in capacity disclosures.5?

Comments: In response to the NPRM,
AHAM continued to oppose the
inclusion of specific capacity
information on EnergyGuide labels for
clothes washer labels, including those
subject to the proposed conditional
exemption.52 AHAM argued that the

4977 FR 15302 (proposing to amend 16 CFR
305.7(g) to include clothes washer capacity on the
label).

50 See DOE clothes washer data at https://
www.regulations.doe.gov/ccms/.

51 See 75 FR 57556, 57575 (Sept. 21, 2010) (DOE
clothes washer notice) and http://www.aham.org/
ht/a/GetDocumentAction/i/51727.

52 AHAM objected to the original proposal,
arguing that it will greatly increase the number of
labels manufacturers have to produce because some
manufacturers use a single label for multiple,
differently-sized models that have the same energy
use rating. In the NPRM, the Commission noted
that, based on existing DOE data for clothes washer

Commission has failed to point to any
data showing that consumers find
existing capacity information
insufficient. It also noted that capacity
information is available from other
sources.?3 Accordingly, AHAM argued
that the Commission should not add
this new requirement.

Other commenters disagreed. One
industry member, Alliance Laundry
Systems, supported the inclusion of
specific capacity information explaining
the disclosure is consistent with DOE
requirements, and avoids possible
confusion by retailers or consumers.54
Similarly, the Joint Commenters
continued to support the FTC’s proposal
to require specific capacity rather than
just “standard”’ or “‘compact,” noting
that capacity may be helpful to
consumers comparing the operating
costs of different models because
capacity is directly proportional to
estimated annual operating costs.>5

Discussion: The final rule requires the
inclusion of capacity on clothes washer
labels. In response to AHAM’s
comment, the final amendments use the
term “tub volume” in addition to
“capacity.” 56 This disclosure must
appear on units labeled under the
conditional exemption in 2014 and on
all clothes washer labels for units
manufactured on or after March 7, 2015.
Specific capacity (i.e., volume)
information, which also appears on
EnergyGuide labels for several other
product types, will allow consumers to
easily to compare the size and energy
cost of competing models. Industry
members have used different methods
for capacity disclosures in the past.57 A

models, the number of these models would likely
be small. See 78 FR 1784-85.

53 AHAM noted that, although FTC and DOE
regulations used the term “capacity,” “volume”
provides a better description of the washer drum’s
cubic foot measurement. The term “capacity,” as
AHAM typically uses it, refers to the quantity of
clothes that can be effectively washed and rinsed
in a single load.

54 Alliance also noted that its own cost for
including this information on labels is “‘minimal to
non-existent.” However, Alliance noted that some
manufacturers may need to create unique labels for
models that had been grouped together in the past
for labeling purposes.

55In earlier comments, PG&E supported the
specific capacity disclosure proposed in the
regulatory review notice, suggesting it might
“prompt consumers to think more critically about
the utility of different sized washers, and also
[their] associated energy and water requirements.”
Pacific Gas and Electric Company (PG&E)
comments (May 15, 2012) (#00009) at http://
www.ftc.gov/os/comments/energylabelamend/
00009-82974.pdf.

56 The final label also clarifies that the terms
“standard” and “compact” refer to the product’s
capacity class, not its specific capacity (e.g., 2.8
cubic feet).

57 See 75 FR 15298, 15302 (Mar. 15, 2012)
(discussing industry efforts to harmonize capacity
disclosures).

consistent disclosure based on a
consistent DOE-mandated procedure
will help avoid such problems in the
future and thus will benefit consumers.
In addition, because manufacturers
already generate volume information
from the DOE test procedure, the
disclosure should impose little burden
when manufacturers update the clothes
washer labels. Accordingly, these
considerations provide a reasonable
basis to conclude that capacity
information on the clothes washer labels
is appropriate for the EnergyGuide label.

IV. Paperwork Reduction Act

The current Rule contains
recordkeeping, disclosure, testing, and
reporting requirements that constitute
information collection requirements as
defined by 5 CFR 1320.3(c), the
definitional provision within the Office
of Management and Budget (OMB)
regulations that implement the
Paperwork Reduction Act (PRA). OMB
has approved the Rule’s existing
information collection requirements
through February 29, 2016 (OMB
Control No. 3084 0069). The
amendments do not change the
substance or frequency of the
recordkeeping, disclosure, or reporting
requirements and, therefore, do not
require further OMB clearance.

V. Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a Regulatory
Flexibility Act analysis (5 U.S.C. 603—
604) are not applicable to this
proceeding because the amendments do
not impose any new obligations on
entities regulated by the Energy
Labeling Rule. As explained in detail
elsewhere in this document, the
proposed exemption and amendments
do not significantly change the
substance or frequency of the
recordkeeping, disclosure, or reporting
requirements. Thus, the amendments
will not have a “significant economic
impact on a substantial number of small
entities.” 5 U.S.C. 605. The Commission
has concluded, therefore, that a
regulatory flexibility analysis is not
necessary, and certifies, under Section
605 of the Regulatory Flexibility Act (5
U.S.C. 605(b)), that the amendments
announced today will not have a
significant economic impact on a
substantial number of small entities.

Rule Language
List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.
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For the reasons set out above, the
Commission amends 16 CFR Part 305 as
follows:

PART 305—ENERGY AND WATER USE
LABELING FOR CONSUMER
PRODUCTS UNDER THE ENERGY
POLICY AND CONSERVATION ACT
(ENERGY LABELING RULE)

m 1. The authority citation for part 305
continues to read as follows:

Authority: 42 U.S.C. 6294.

m 2.In § 305.7, revise paragraph (g) to
read as follows:

§305.7 Determinations of capacity.
* * * * *

(g) Clothes washers. The capacity
shall be the tub capacity as determined
according to Department of Energy test
procedures in 10 CFR Part 430, subpart
B, in the terms “‘standard” or “compact”
as defined in appendix J1 to 10 CFR Part
430. For models manufactured after
March 7, 2015, the capacity shall be the
tub capacity as determined according to
Department of Energy test procedures in
10 CFR Part 430, subpart B, expressed
in terms of “Capacity (tub volume)” in
cubic feet, rounded to the nearest one-
tenth of a cubic foot, and the capacity
class designations “standard” or

“compact.”
* * * * *

m 3.In § 305.10, revise paragraphs (a)
and (b) to read as follows:

§305.10 Ranges of comparability on the
required labels.

(a) Range of estimated annual energy
costs or energy efficiency ratings. The
range of estimated annual operating
costs or energy efficiency ratings for
each covered product (except
fluorescent lamp ballasts, metal halide
lamp fixtures, lamps, showerheads,
faucets, water closets, urinals, ceiling
fans, or televisions) shall be taken from
the appropriate appendix to this part in
effect at the time the labels are affixed
to the product. The Commission shall
publish revised ranges in the Federal
Register in 2017. When the ranges are
revised, all information disseminated
after 90 days following the publication
of the revision shall conform to the
revised ranges. Products that have been
labeled prior to the effective date of a
modification under this section need
not be relabeled.

(b) Representative average unit energy
cost. The Representative Average Unit
Energy Cost figures to be used on labels
as required by § 305.11 are listed in
appendix K to this part, except the
electricity and gas cost to be used on
labels for refrigerators, refrigerator-

freezers, and freezers distributed before
September 15, 2014, and labels for
clothes washers distributed before
March 7, 2015, shall be 10.65 cents per
kWh and 1.218 dollars per therm. The
Commission shall publish revised
Representative Average Unit Energy
Cost figures in the Federal Register in
2017. When the cost figures are revised,
all information disseminated after 90
days following the publication of the
revision shall conform to the new cost
figure.
* * * * *
m 4.In § 305.11, revise paragraphs (f)(5)
through (9) and redesignate paragraphs
(f)(11) and (12) as paragraphs (f)(10) and
(11) respectively.

The revisions read as follows:

§305.11 Labeling for refrigerators,
refrigerator-freezers, freezers, dishwashers,
clothes washers, water heaters, room air
conditioners, and pool heaters.
* * * * *

* * %

(5) Unless otherwise indicated in this
paragraph, estimated annual operating
costs for refrigerators, refrigerator-
freezers, freezers, clothes washers,
dishwashers, room air conditioners, and
water heaters are as determined in
accordance with §§305.5 and 305.10 of
this part. Thermal efficiencies for pool
heaters are as determined in accordance
with § 305.5. Labels for clothes washers
and dishwashers must disclose
estimated annual operating cost for both
electricity and natural gas as illustrated
in the sample labels in appendix L. For
refrigerators, refrigerator freezers, and
freezers manufactured before September
15, 2014, and clothes washers
manufactured before March 7, 2015,
annual operating costs shall be
determined using the energy cost figures
of 10.65 cents for electricity and $1.218
for natural gas.

(6) Unless otherwise indicated in this
paragraph, ranges of comparability for
estimated annual operating costs or
thermal efficiencies, as applicable, are
found in the appropriate appendices
accompanying this part. For
refrigerators, refrigerator-freezers, and
freezers manufactured on or after
September 15, 2014, and clothes
washers manufactured on or after March
7, 2015, the range information shall
match the text and graphics in sample
labels 1A and 2A of Appendix L.

(7) Placement of the labeled product
on the scale shall be proportionate to
the lowest and highest estimated annual
operating costs or thermal efficiencies,
as applicable.

(8) Labels for refrigerators,
refrigerator-freezers, freezers,
dishwashers, clothes washers, and water

heaters must contain the model’s
estimated annual energy consumption
as determined in accordance with
§305.5 and as indicated on the sample
labels in appendix L. Labels for room air
conditioners and pool heaters must
contain the model’s energy efficiency
rating or thermal efficiency, as
applicable, as determined in accordance
with § 305.5 and as indicated on the
sample labels in appendix L.

(9) Labels must contain a statement as
illustrated in the prototype labels in
appendix L and specified as follows by
product type:

(i) For refrigerators, refrigerator-
freezers, and freezers, the statement will
read as follows (fill in the blanks with
the appropriate year and energy cost
figures):

Your costs will depend on your utility
rates and use.

[Insert statement required by
§ 305.11(f)(9)(iii)].

Estimated energy cost is based on a
national average electricity cost of
cents per kWh.

For more information, visit
www.ftc.gov/energy.

(ii) For refrigerators, refrigerator-
freezers, and freezers manufactured on
or after September 15, 2014 and clothes
washers manufactured after March 7,
2015, the label shall contain the text and
graphics illustrated in sample labels 1A
and 2A of Appendix L, including the
statement:

Compare ONLY to other labels with
yellow numbers.

Labels with yellow numbers are based
on the same test procedures.

(iii) For refrigerators, refrigerator-
freezers, and freezers, the following
sentence shall be included as part of the
statement required by § 305.11(f)(9)(i):

(A) For models covered under
appendix A1, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost.

(B) For models covered under
appendix A2, the sentence shall read:

Cost range based only on models of
similar capacity with manual defrost.

(C) For models covered under
appendix A3, the sentence shall read:

Cost range based only on models of
similar capacity with partial automatic
defrost.

(D) For models covered under
appendix A4, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost,
top-mounted freezer, and without
through-the-door ice.

(E) For models covered under
appendix A5, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost,
side-mounted freezer, and without
through-the-door ice.
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(F) For models covered under
appendix A6, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost,
bottom-mounted freezer, and without
through-the-door ice.

(G) For models covered under
appendix A7, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost,
top-mounted freezer, and through-the-
door ice.

(H) For models covered under
appendix A8, the sentence shall read:

Cost range based only on models of
similar capacity with automatic defrost,
side-mounted freezer, and through-the-
door ice.

(I) For models covered under
appendix B1, the sentence shall read:

Cost range based only on upright
freezer models of similar capacity with
manual defrost.

(J) For models covered under
appendix B2, the sentence shall read:

Cost range based only on upright
freezer models of similar capacity with
automatic defrost.

(K) For models covered under
appendix B3, the sentence shall read:

Cost range based only on chest and
other freezer models of similar capacity.

(iv) For room air conditioners covered
under appendix E, the statement will
read as follows (fill in the blanks with
the appropriate model type, year, energy
type, and energy cost figure):

Your costs will depend on your utility
rates and use.

Cost range based only on models [of
similar capacity without reverse cycle
and with louvered sides; of similar
capacity without reverse cycle and
without louvered sides; with reverse
cycle and with louvered sides; or with
reverse cycle and without louvered
sides].

Estimated annual energy cost is based
on a national average electricity cost of
__cents per kWh and a seasonal use of
8 hours use per day over a 3 month
period.

For more information, visit
www.ftc.gov/energy.

(v) For water heaters covered by
Appendices D1, D2, and D3, the
statement will read as follows (fill in the
blanks with the appropriate fuel type,
year, and energy cost figures):

Your costs will depend on your utility
rates and use.

Cost range based only on models of
similar capacity fueled by [natural gas,
oil, propane, or electricity].

Estimated energy cost is based on a
national average [electricity, natural gas,
propane, or oil] cost of [ cents per
kWhor $__ per therm or gallon].

For more information, visit
www.ftc.gov/energy.

(vi) For instantaneous water heaters
(appendix D4) and heat pump water
heaters (appendix D5), the statement
will read as follows (fill in the blanks
with the appropriate model type, the
operating cost, the year, and the energy
cost figures):

Your costs will depend on your utility
rates and use.

Cost range based only on
[instantaneous gas water heater or heat
pump water heater] models of similar
capacity. Estimated energy cost is based
on a national average [electricity,
natural gas, or propane] cost of [ cents
per kWhor $§ per therm or gallon].

For more information, visit
www.ftc.gov/energy.

(vii) For dishwashers covered by
appendices C1 and C2, the statement
will read as follows (fill in the blanks
with the appropriate appliance type, the
energy cost, the number of loads per
week, the year, and the energy cost
figures):

Your costs will depend on your utility
rates and use.

Cost range based only on [compact/
standard] capacity models.

Estimated energy cost is based on 4
washloads a week, and a national
average electricity cost of _ cents per
kWh and natural gas cost of $ _ per
therm.

For more information, visit
www.ftc.gov/energy.

(viii) For clothes washers
manufactured before March 7, 2015
covered by appendices F1 and F2, the
statement will read as follows (fill in the
blanks with the appropriate appliance
type, the energy cost, the number of
loads per week, the year, and the energy
cost figures):

Your costs will depend on your utility
rates and use.

Cost range based only on [compact/
standard] capacity models.

Estimated energy cost is based on 8
washloads a week and a national
average electricity cost of ~ cents per
kWh and natural gas costof §  per
therm.

For more information, visit
www.ftc.gov/energy.

(ix) For clothes washers manufactured
after March 7, 2015, the label shall
contain the text and graphics illustrated
in sample labels 1A and 2A of
Appendix L, including the statement:

Compare ONLY to other labels with
yellow numbers.

Labels with yellow numbers are based
on the same test procedures.

(x) For pool heaters covered under
appendices J1 and ]2, the statement will
read as follows:

Efficiency range based only on models
fueled by [natural gas or oil].

For more information, visit

www.ftc.gov/energy.

m 5.In § 305.12, revise paragraphs
(1)(11)(ii), ()(12)(iii), and (i)(13) to read
as follows:

§305.12 Labeling for central air
conditioners, heat pumps, and furnaces.

* * * * *
(i) I
(11) I

(iii) For single-package air
conditioners, a statement that reads:

Energy Efficiency Ratio (EER): This
model’s EERis [ .

(12) L

(iii) For split-system air conditioner
systems, a statement that reads:

Energy Efficiency Ratio (EER): could
range from [ ] to [ ], depending on the
coil installed with this unit.

(13) For any single-package air
conditioner with an EER below 11.0, the
label must contain the following
regional standards information
consistent with sample label 7B in
appendix L to this part:

(i) A statement that reads:

Notice Federal law allows this unit to
be installed only in: AK, AL, AR, CO,
CT, DC, DE, FL, GA, HI, ID, IL, IA, IN,
KS, KY, LA, MA, ME, MD, MI, MN, MO,
MS, MT, NC, ND, NE, NH, NJ, NY, OH,
OK, OR, PA,R], SC, SD, TN, TX, UT,
VA, VT, WA, WV, WL, WY and U.S.
territories.

Federal law prohibits installation of
this unit in other states.

(ii) A map and accompanying text as
illustrated in the sample label in
appendix L.

(iii) A statement that reads:

Energy Efficiency Ratio (EER): This
model’s EERis [ ].

* * * * *

m 6.In § 305.17, revise paragraphs (a),
(b), (f)(6), and (f)(8)(ii) to read as

follows:

§305.17 Television labeling.

(a) Layout. All energy labels for
televisions shall use one of three shapes:
a vertical rectangle, a horizontal
rectangle, and a triangle as detailed in
Prototype Labels in appendix L. All
label size, positioning, spacing, type
sizes, positioning of headline, copy, and
line widths must be consistent with the
prototype and sample labels in
appendix L. The minimum label size for
the vertical rectangle label is 1.5”x5.5”.
The minimum size for the horizontal
rectangle label is 1.5”%5.23”. The
minimum size for the triangle label is
4.5”x4.5” (right angle sides).

(b) Type style and setting. The Arial
series typeface or equivalent shall be
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used exclusively on the label. Prototype
Labels in appendix L contain specific
directions for type style and setting and
indicate the specific sizes, leading,
faces, positioning, and spacing to be
used. No hyphenations should be used

in setting headline or copy text.
* * * * *

(f) I

(6) Placement of the labeled product
on the scale proportionate to the lowest
and highest estimated annual energy
costs as illustrated in Prototype and
Sample Labels in appendix L. When the
estimated annual energy cost of a given
television model falls outside the limits
of the current range for that product, the
manufacturer shall place the product at
the end of the range closest to the

model’s energy cost.
* * * * *

(8) * *x %

(ii) The manufacturer may include the
ENERGY STAR logo on the label as
illustrated in Sample Labels in
appendix L. The logo must be 0.375”
wide. Only manufacturers that have
signed a Memorandum of
Understanding with the Department of
Energy or the Environmental Protection
Agency covering the televisions to be
labeled may add the ENERGY STAR
logo to those labels.

* * * * *

§305.20 [Amended]

m 7. Amend § 305.20 as follows:

A. In paragraph (a)(5), remove the
phrase “For more information, visit
www.ftc.gov/energy.” and add in its
place “For more information, visit
productinfo.energy.gov.”

B. In paragraph (g)(1), remove the
phrase “Sample Icon 13” and add in its
place “the sample icon”.

m 8. Appendix C1 to Part 305 is revised
to read as follows:

Appendix C1 to Part 305—Compact
Dishwashers

Range Information

“Compact” includes countertop
dishwasher models with a capacity of
fewer than eight (8) place settings. Place
settings shall be in accordance with
appendix C to 10 CFR part 430, subpart
B. Load patterns shall conform to the
operating normal for the model being
tested.

Range of estimated
annual energy costs
Capacity (dollars/year)
Low High
Compact ........... $18 $27

RANGE INFORMATION

m 9. Appendix C2 to Part 305 is revised
to read as follows:

Appendix C2 to Part 305—Standard
Dishwashers

Range Information

“Standard” includes dishwasher
models with a capacity of eight (8) or
more place settings. Place settings shall
be in accordance with appendix C to 10
CFR part 430, subpart B. Load patterns
shall conform to the operating normal
for the model being tested.

Range of estimated
annual energy costs
Capacity (dollars/year)
Low High
Standard ........... $21 $41

m 10. Appendices D1 through D5 to Part
305 are revised to read as follows:

Appendix D1 to Part 305—Water
Heaters—Gas

Capacity Range of estimated annual energy costs
(dollars/year)
First hour rating Natural gas ($/year) Propane ($/year)
Low High Low High
LeSS than 21 ..o s * * * *
21 to 24 * * * *
2510 29 * * * *
30 to 34 * * * *
351040 .......... * * * *
41t0 47 .......... * * * *
48 t0 55 .......... $253 $271 $628 $673
56 to 64 .......... 257 271 637 670
65t0 74 .......... 228 275 565 696
7510 86 .......... 228 275 565 682
871099 ......... 228 275 565 746
100 to 114 228 302 565 746
115 to 131 228 332 590 824
Over 131 235 332 582 824

*No data submitted.
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Appendix D2 to Part 305—Water
Heaters—Electric

RANGE INFORMATION—Continued Appendix D3 to Part 305—Water
Heaters—Oil

Capacity Range of estimated
RANGE INFORMATION — annual energy RANGE INFORMATION
] ) (dollars/year)
Capacity Range of estimated First hour rating Low High Capacity Range of estimated
—_— annual energy 9 —_——— annudalnene/rgy c)osts
dollars/year, ollars/year
First hour rating ( year) 100to 114 ....... 579 651 First hour rating ( 4
Low High 11510 131 ........ 613 635 Low High
Over 131 ........... * *
Less than 21 ..... $567 $567 ) Less than 65 ..... * *
21 to 24 * * *No data submitted. 651074 oo * *
251029 ... 567 567 751086 ... ¥ ¥
30 to 34 567 573 871099 ... * -
35 to 40 560 573 100 to 114 ........ $684 $760
41 t0 47 ... 554 599 11510 131 ........ 760 804
48 to 55 554 599 Over 131 ... 604 746
56 to 64 554 586 *No data submitted.
65t0 74 ... 554 599
7510 86 ............ 554 613 Appendix D4 to Part 305—Water
871099 ...ccee. 567 620 Heaters—Instantaneous—Gas
RANGE INFORMATION
Capacity Range of estimated annual energy costs
(dollars/year)
Capacity (maximum flow rate); gallons per minute (gpm) Natural Gas ($/year) Propane ($/year)
Low High Low High
L8 o =Y i 0 SRS * * * *
1.00 to 2.00 .... * * * *
2.01 to 3.00 .... $192 $237 $465 $574
(0= g 700 PSP RRUPRPRNE 170 204 408 494
*No data submitted.
Appendix D5 to Part 305—Water Appendix E to Part 305—Room Air RANGE INFORMATION—Continued
Heaters—Heat Pump Conditioners
Range of estimated
RANGE INFORMATION RANGE INFORMATION Manufacturer’s annual energy costs
rated cooling ca- (dollars/year)
- - ) pacity in Btu’s/hr
Capacity Range of estimated Range of estimated Low High
annual energy costs Manufacturer's annual energy costs
(dollars/year) rated cooling ca- (dollars/year) 8.000 to
First hour rating pacity in Btu's/hr " Hiah "13.999
i w i :
Low High 9 Bt .......... 73 138
Less than 21 ..... * = Without Reverse 14,000 to
211024 ... . x * Cycle and with 19,999
250 29 ... * * Louvered Btu .......... 140 166
30 to 34 * »  Sides: 20,000 and
35 to 40 . . Legso B%agt 642 648 With F(more Btu * *
, u ith Reverse
411047 $268 $268 6,000 to Cycle and with
4810 55 ..ocoenee ) * 7,999 Btu 50 72 Louvered
561064 ............ 224 275 8,000 to Sides ... 71 225
65t0 74 .. 220 264 13,999 With Reverse
7510 86 ... 226 226 Btu .......... 66 115 Cycle, without
871099 ... * * 14,000 to Louvered
100 to 114 * * I139,999 Sides ............. 89 126
* * 1 (U RN 117 195
Over 131 : . 20000and “No data submite.
more Btu 169 382
*No data submitted. Without Reverse m 12. Appendices J1 and ]2 are revised
Cycle and to read as follows:
m 11. Appendix E to Part 305 is revised without
to read as follows: Louvered Appendix J1 to Part 305—Pool
Sides: Heaters—Gas
Less than
6,000 Btu * *
6,000 to
7,999 Btu 56 72
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RANGE INFORMATION
Range of thermal efficiencies
(percent)
Manufacturer’s rated heating capacity Natural gas Propane
Low High Low High
All CAPACITIES ...ttt ettt et sttt er e e er e nane e 82.0 95.0 82.0 95.0

Appendix J2 to Part 305—Pool
Heaters—Oil

RANGE INFORMATION

Range of
thermal effi-
Manufacturer’s rated heating ciencies
capacity (percent)
Low | High
All capacities .........c.cccevereiene * o *

*No data submitted.

m 13. Appendix K to Part 305 is revised
to read as follows:

Appendix K to Part 305—
Representative Average Unit Energy
Costs

otherwise indicated by the Commission,
this table will be revised in 2017.

This Table contains the representative
unit energy costs that must be utilized
to calculate estimated annual energy
cost disclosures required under sections
305.11 and 305.20. This Table is based
on information published by the U.S.
Department of Energy in 2013. Unless

UNIT COSTS OF ENERGY FOR USE ON ENERGYGUIDE LABELS REQUIRED BY SECTION 305.11

Type of energy (ulsr;g?g]rné?g?'g;éi?dfﬁ?@) As required by DOE test procedure r?ﬁlilgqrngS r1

EleCtriCity ...ooovveeiceeee 12.006/KWh2:3 e SA2/KWH oo $35.46

Natural Gas ......cccceeeeveneeieneeeeeeeee $1.09/therm# ... 0.0000109/BtU ...c.veeeeerieeereeeere e 10.87
$11.12/MCF 5. 6.

No. 2 heating Oil .......cccccciriiiiiiiie $3.80/gallon” 0.00002740/BtU ....ccevvrveeieeienireienieeee e 27.40

Propane $2.41/gallon 8 0.00002639/Btu ... 26.39

Kerosene ........cccocvveevininiiiiccee $4.21/gallon® 0.00003119/BlU ....oovveniiiiicieeeeee e, 31.19

1Btu stands for British thermal unit.

2kWh stands for kiloWatt hour.

31 kWh = 3,412 Btu.

41 therm = 100,000 Btu. Natural gas prices include taxes.
5MCF stands for 1,000 cubic feet.

6 For the purposes of this table, 1 cubic foot of natural gas has an energy equivalence of 1,023 Btu.
7For the purposes of this table, 1 gallon of No. 2 heating oil has an energy equivalence of 138,690 Btu.
8For the purposes of this table, 1 gallon of liquid propane has an energy equivalence of 91,333 Btu.
9For the purposes of this table, 1 gallon of kerosene has an energy equivalence of 135,000 Btu.

m 14. In Appendix L, revise Prototype
Labels 1, 2, and 3, and revise all Sample
Labels to read as follows:

BILLING CODE 6750-01-P



43986

Federal Register/Vol. 78, No. 141/Tuesday, July 23, 2013/Rules and Regulations

10/12———-‘ U.S. Govemment

Arial Narrow

10112
Arial Narrow Bold

Federal law prohibits removal of this label before consumer purchase.

ENERGYGUIDE

XYZ Corporation
Model ABC-L
Capacity: 23 Cubic Feet

Refrigerator-Freezer
® Automatic Defrost
® Side-Mounted Freezer
® Through-the-Door Ice

10112
Avial Narrow Bold

16.5 pt.

Estimated Yearly Operating Cost <&

Arial Narrow Bold

36 Pl. meem— _>$ 50 pt.
Arial Black 5 8 - Avrial Black

6 pt. rule ’h r T T ¢ 2pt. rule
11 pt. P $57 $74

Arial Narrow Bold

Cost Range of Similar Models

1 pt.

1pt. rule
36/21

Arial Black
12 pt.

Arial Narrow Bold

»545 KWh <

Arial Narrow Bold

1012

Arial Narrow
Use bold
where indicated

? Estimated Yearly Electricity Use

Your cost will depend on your utility rates and use. -¢—
® Cost range based only on models of similar capacity with automatic defrost,
- side-mounted freezer, and through-the-door ice.
® Estimated operating cost based on a 2007 national average electricity cost of Zn ””/

10.65 cents per kWh.
® For more information, visit www.ftc.gov/appliances.

14 pt.
Arial Narrow Bold

IER— .Y
Arial Narrow

ENERGY STAR

Prototype Label 1 — For Refrigerator-Freezers Manufactured before September 15, 2014
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43987

10112
Arial Narrow

10112
Arial Narrow Bold

1 pt. rule __...>

11 pt.

U.S. Government Federal law prohibits removal of this label before consumer purchase.

ENERGYGUIDE

Clothes Washer
Capacity: Standard

XYZ Corporation
Models G39, X88, Z33

1012
Arial Narrow Bold

Estimated Yearly Operating Cost <&

Arial Narrow Bold

b (when used with an electric water heater)

16.5 pt.
Arial Narrow Bold

36 pt. 50 pt.
Arial Black >‘$43 < Avial Black
6 pt. rule m I !4 2pt. rule
11pt. P $10 $71
Arial Narrow Bold
Cost Range of Similar Models - 11 pt.
Arial Narrow
1 pt. rule —T- < 50 pt.
Arial Black
s ~400 $21
Arial Black kWh g - 14pt
12t Estimated Yearly Electricity Use Estimated Yearly Operating Cost [ | /el Narrow Bold
A pl N w Bold -P (when used with a natural gas water heater) 4 11 pt.
il Avrial Narrow

17 pt.
Arial Narrow

10/12
Arial Narrow
Use bold

where indicated

—» Your cost will depend on your utility rates and use.

® Cost range based only on standard capacity models.

® Estimated operating cost based on eight wash loads a week and a 2007
national average electricity cost of 10.65 cents per kWh and natural gas
cost of $1.218 per therm.

® For more information, visit www.ftc.gov/appliances.

Prototype Label 2 — For Clothes Washers Manufactured before March 7, 2015
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10 pt. —‘ U.S. Government

Arial Narrow

1012
Arial Narrow Bold

Central Air Conditioner
Cooling Only
Single Package

Federal law prohibits removal of this label before consumer purchase

ENERGYGUIDE

XYZ Corporation
Model NH65
Capacity: 59,000 Btu/h

1 pt. rule _—>
Y — Efficiency Rating (seery Jl

Arial Narrow Bold

38 pt. Arial Bold
3pt.rule

9pt.
Avrial Narrow

10112
Arial Narrow Bold

12pt.

Arial Narrow Bold

12 pt. triangle

147

10 pt Arial Narrow Bold
8/9.6 Arial Narrow
11 pt. Arial Narrow

L]
—— 14.0 19.2
ey Least Efficient Mast Efficient

2 pt. rule

S\

For energy cost info, visit <
productinfo.energy.gov

8/12 Arial Narrow

Range of Similar Models

-
»

18 pt. Arial Narrow Bold

14/16.8 Arial NaTOW et Fodgral law allows this unit to be installed only in:

bold where indicated

1132
Arial Narrow

11 pt.Arial Narmow

| Energy Efficiency Ratio

—p» Notice

P AK, AL, AR, CO, CT, DC, DE, FL, GA,

HL ID, IL, 1A, IN, KS, KY, LA, MA, ME,
MD, MI, MN, MO, MS, MT, NC, ND, -
NE, NH, NJ, NY, OH, OK, OR, PA, RI,
SC, SD, TN, TX, UT, VA, VT, WA, WV,
WI, WY, and U.S. territories.

B Installation aflowed

10 pt.
Arial Narrow Bold

P Federal law prohibits installation of this unit in other states.

12114
Arial Narrow

1012
Arial Narrow Bold

8pt.
Arial Narrow

8pt.

—> Energy Efficiency Ratio (EER): This units EER 1s 109

-

Arial Narrow

Prototype Label 3 - Single-Package Central Air Conditioner (models manufactured after the

compliance date of DOE regional efficiency standards in 10 CFR part 430)



Federal Register/Vol. 78, No. 141/Tuesday, July 23, 2013/Rules and Regulations

43989

U.S. Government Federal law prohibits removal of this label before consumer purchase.

ENERGYGUIDE

Refrigerator-Freezer XYZ Corporation
® Automatic Defrost Model ABC-L
® Side-Mounted Freezer Capacity: 23 Cubic Feet
& Through-the-Door Ice

Estimated Yearly Operating Cost
A\

$57 $74

Cost Range of Similar Models

545 kWh

Estimated Yearly Electricity Use

Your cost will depend on your utility rates and use.

@ Cost range based only on models of similar capacity with automatic defrost,
side-mounted freezer, and through-the-door ice.

® Estimated operating cost based on a 2007 national average electricity costof  WPZ/ Wi ?
10.85 cents per kWh.

® For more information, visit www.ftc.gov/appliances. ENERGY STAR

Sample Label 1 — For Refrigerator-Freezers Manufactured before September 15, 2014
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U.S. Government Federal law prohibits removal of this label before consumer purchase.

ENERGYGUIDE

Refrigerator-Freezer XYZ Corporation
e Automatic Defrost Model ABC-L
® Side-Mounted Freezer Capacity: 23 Cubic Feet
e Through-the-Door Ice

Compare ONLY to other labels with yellow numbers.
Labels with yellow numbers are based on the same test procedures.

Estimated Yearly Energy Cost

$51

l_l—l__l—l

Cost range not available

425 ..

Estimated Yearly Electricity Use

® Your cost will depend on your utility rates and use.

® Cost range based only on models of similar capacity with automatic defrost,
side-mounted freezer, and through-the-door ice.

e Estimated energy cost based on a national average electricity cost of 12 cents
per kWh.

i)

ENERGY STAR

ftc.gov/energy

Sample Label 1A — For Refrigerator-Freezers Manufactured on or after September 15, 2014
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U.S. Government Federal law prohibits removal of this label before consumer purchase.
Clothes Washer XYZ Corporation

Capacity: Standard Models G39, X88, Z33

Estimated Yearly Operating Cost

(when used with an electric water heater)

$43
. |

$10 $71

Cost Range of Similar Models

400... $21

Estimated Yearly Electricity Use Estimated Yearly Operating Cost

{when used with a natural gas water heater)

Your cost will depend on your utility rates and use.

e Cost range based only on standard capacity models.

® Estimated operating cost based on eight wash loads a week and a 2007
national average electricity cost of 10.65 cents per kWh and natural gas
cost of $1.218 per therm.

® For more information, visit www ftc.gov/appliances.

Sample Label 2 — For Clothes Washers Manufactured before March 7, 2015
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U.S. Government Federal law prohibits removal of this label before consumer purchase.

ENERGYGUIDE

Clothes Washer XYZ Corporation
Capacity Class: Standard Models G39, X88, Z33
Capacity (tub volume): 2.5 cubic feet

Compare ONLY to other labels with yellow numbers.
Labels with yellow numbers are based on the same test procedures.

Estimated Yearly Energy Cost

(when used with an electric water heater)

$43

L_—_—T_————I—_T_—___l

Cost range not available

358 $16

. - Estimated Yearly Energy Cost
Estimated Yearly Electricity Use (when used with a natural gas water heater)

® Your cost will depend on your utility rates and use.

® Cost range based only on standard capacity models.
e Estimated operating cost based on six wash loads a week and a national average

electricity cost of 12 cents per kWh and natural gas cost of $1.09 per therm.

ftc.gov/energy

Sample Label 2A — For Clothes Washers Manufactured on or after March 7, 2015
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U.S. Government Federal law prohibits removal of this label before consumer purchase.

ENERGYGUIDE

Dishwasher XYZ Corporation
Capacity: Standard Models G39, X88, Z33
Estimated Yearly Energy Cost
(when used with an electric water heater)
I I | 1 1
$41

$21
Cost Range of Similar Models

The estimated yearly energy cost of this model was not available at the time the range was published

1 65kWh $1 2

i ici Estimated Yearly Operating Cost
Estimated Yeaﬁy E!ec“lc'ty Use {when used with a naxjral gas water geater)

Your cost will depend on your utility rates and use.

® Cost range based only on standard capacity models.
® Estimated energy cost based on four wash loads a week and a national
average electricity cost of 12 cents per kWh and natural gas cost of $1.09

per therm.
® For more information, visit www.ftc.gov/energy. ENEF\‘GY STAVR

Sample Label 3 - Dishwasher
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U.S. Government Federal law prohibits removal of this label before consumer purchase.
Room Air Conditioner XYZ Corporation
Without Reverse Cycle Model 12X4
With Louvered Sides Capacity: 11,800 BTUs

Estimated Yearly Energy Cost

$90
s . |

$66 $115

Cost Range of Similar Models

11.8

Energy Efficiency Ratio

Your cost will depend on your utility rates and use.

® Cost range based only on models of similar capacity without reverse cycle

and with louvered sides.
® Estimated energy cost based on a national average electricity cost of 12
cents per kWh and a seasonal use of 8 hours a day over a 3 month period.

@ For more information, visit www.ftc.govienergy.

Sample Label 4 - Room Air Conditioner



Federal Register/Vol. 78, No. 141/Tuesday, July 23, 2013/Rules and Regulations 43995

U.S. Government Federal law prohibits removal of this label before consumer purchase.
Water Heater - Natural Gas XYZ Corporation

Capacity (first hour rating): 105 gallons Model RP23XY27

Estimated Yearly Energy Cost

$293
e p———— |

Cost Range of Similar Models

269 ...

Estimated Yearly Energy Use

Your cost will depend on your utility rates and use.

e Cost range based only on models of similar capacity fueled by natural gas.

® Estimated energy cost based on a national average natural gas cost of $1.09
per therm.

® For more information, visit www.ftc.gov/energy.

Sample Label 5 - Water Heater
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U.S. Government Federal law prohibits removal of this label before consumer purchase.

ENERGYGUIDE

ABC Corporation

Pool Heater
Model 14287

Natural Gas

Thermal Efficiency

87.0
[— . |

82.0 95.0
Least Efficient Most Efficient

Efficiency Range of Similar Models

e Efficiency range based only on models fueled by natural gas.

® For more information, visit www.ftc.gov/energy.

Sample Label 6 - Pool Heater
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43997

U.§. Government Federal law prohibits removal of this labal before consumer purchgse,
Ceniral Air Conditioner X¥Z Corporation

Cooling Only Modal 6645

8plit System

Seasonal Energy Efficiency Ratio

13.3
—

10.9 23.0
Least Efficient Most Efficient
Efflclancy Range of 8imllar Modals

« Efficisncy range based only on split system units.

e This energy efficiency rating is based on U.S. Govemment standard tests of this
condenser model combined with the most common coil. The rating may vary

slightly with different colls.

e For more information, visit www.fic.gov/appliances.

Sample Label 7 - Split-system Central Air Conditioner (models manufactured before the

compliance date of DOE regional efficiency standards in 10 CFR part 430)
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U.S. Government Federal law prohibits removal of this label before consumer purchase.
Central Air Conditioner XYZ Corporation
Cooling Only Model HC47
Split System Capacity 57,000 Btu/h
Efficiency Rating (seery . ,
V¥ This system’s

installs with this unit.

1 3 0 1 4 2 efficiency rating depends
= - [ on the coil your contractor
-

Ask for details.

! 1 L L !

13.0 24.5

Least Efficient Most Efficient For energy cost mfo, visit
Range of Similar Models productinfo.energy.gov

* Seasonal Energy Efficiency Ratio

Notice

The installed system must meet minimum federal regional efficiency standards.
See productinfo.energy.gov for certified coil combinations.

Minimum Standards

North | Southeast | Southwest
SEER | 13 14 14
EER' 122
Noth O A}é), CO, CT, ID, IL, 1A, IN, KS, MA, ME, MI, MN, EER" el
MO, MT, ND, NE, NH, NJ, NY, OH, OR, PA, R, o )
R B

NC, OK, SC, TN, TX, VA, U.,S. Territories
Southwest B AZ, CA, NM, NV

Energy Efficiency Ratio (EER): could range from 11.4 to 12.5, depending on the coil installed with this unit

Sample Label 7A - Split-system Central Air Conditioner (models manufactured after the

compliance date of DOE regional efficiency standards in 10 CFR part 430)
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U.S. Government Federal law prohibits removal of this label before consumer purchase.
Central Air Conditioner XYZ Corporation
Cooling Only Model NH65

Single Package Capacity: 59,000 Btu/h

Efficiency Rating (seery
14.7
v

'_ L L L 1 For energy cost info, visit
14.0 192 productinfo.energy.gov

Least Efficient Most Efficient

Range of Similar Models
* Seasonal Energy Efficiency Ratio

Notice
Federal law allows this unit to be installed only in:

AK, AL, AR, CO, CT, DC, DE, FL, GA,
HI, ID, IL, IA, IN, KS, KY, LA, MA, ME,
MD, MI, MN, MO, MS, MT, NC, ND, ~ ~~--
NE, NH, NJ, NY, OH, OK, OR, PA, R,
SC, SD, TN, TX, UT, VA, VT, WA, WV,
WI, WY, and U.S. territories.

O Installation allowed

Federal law prohibits installation of this unit in other states.

Energy Efficiency Ratio (EER): This unit's EER is 10.9.

Sample Label 7B - Single-Package Central Air Conditioner (models manufactured after the

compliance date of DOE regional efficiency standards in 10 CFR part 430)
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U.S. Government Federal law prohibits removal of this label before consumer purchase.
Heat Pump XYZ Corporation
Cooling and Heating Model 3232

Split System

Seasonal Energy Efficiency Ratio
15.5
#‘ T T !

10.9 21.0
Least Efficient Efficiency Range of Similar Models Most Efficient

Heating Seasonal Performance Factor
8.7
M |
| |

7.4 102
Least Efficient  Effciency Range of Similar Models  Most Efficient

® Efficiency range based only on split system units.

® This energy efficiency rating is based on U.S. Government standard tests of this
condenser model combined with the most common coil. The rating will

vary slightly with different coils and in different geographic regions.

® For more information, visit www.fic.gov/appliances.

Sample Label 8 - Split-system Heat Pump (only for units manufactured before the compliance

date of DOE regional efficiency standards in 10 CFR part 430)
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44001

U.S. Government

Heat Pump
Cooling and Heating
Split System

ERER

Federal law prohibits removal of this label before consumer purchase.

GUIDE

XYZ Corporation
Model 6645
Heating Capacity 26,000 Btu/h

Cooling
Efficiency Rating (seery

14.0-15.2

14.0 210
Least Efficient Most Efficient

Range of Similar Models
* Seasonal Energy Efficiency Ratio

Heating
Efficiency Rating (Hspry

9.2-10.4

1
82 13.0
Least Efficient Most Efficient

Range of Similar Models
* Heating Seasonal Performance Factor

Cooling Capacity 25,000 Btu/h

V¥~V This system’s
efficiency ratings depend
on the coil your contractor
installs with this unit. The
heating efficiency rating
varies slightly in different
geographic regions. Ask
your contractor for details.

For energy cost info, visit
productinfo.energy.gov

Sample Label 8A - Split-system Heat Pump (only for units manufactured on or after the

compliance date of DOE regional efficiency standards in 10 CFR part 430)
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U.S. Government Federal law prohibits removal of this label before consumer purchase.
Furnace XYZ Corporation
Non-weatherized Model TJ81

Natural Gas Capacity: 80,000 Mtu/h

Efficiency Rating (aruey
83.1
v

N— 1 ] ] For energy cost info, visit
80.0 98.5 productinfo.energy.gov

Least Efficient Most Efficient

Range of Similar Models
* Annual Fuel Utilization Efficiency

Notice

Federal law allows this unit to be installed only in:
AL, AZ, AR, CA, DC, DE, FL, GA, HI, o

KY, LA, MD, MS, NC, NM, NV, OK, F ANy

SC, TN, TX, VA, and U.S. territories. _.&* =

Federal law prohibits installation of this unit in other states.

Sample Label 9 - Non-weatherized Gas Furnace (below 90 AFUE) (only for units manufactured

on or after the compliance date of DOE regional efficiency standards in 10 CFR part 430)
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44003

U.S. Government Federal law prohibits removal of this label before consumer purchase.
Furnace XYZ Corporation
Non-weatherized Model 5XC4
Natural Gas Capacity: 62,000 MBtu/h

Efficiency Rating (aruey
93.0
l . . vl I For energy cost info, visit
productinfo.energy.gov

80.0 985
Least Efficient Most Efficient

Range of Similar Models
* Annual Fuel Utilization Efficiency

QUALIFIED ONLY IN

U.S. SOUTH: AL, AZ, AR,
CA, DC, DE, FL, GA, HI,
KY, LA, MD, MS, NV, NM
NC, OK, SC, TN, TX, VA

|
QUALIFED |

Notice
Federal law allows this unit to be installed in all U.S. states and territories.

Sample Label 9A - Non-weatherized Gas Furnace (ENERGY STAR) (only for units

manufactured on or after the compliance date of DOE regional efficiency standards in 10 CFR

Part 430)
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U.S. Government Federal law prohibits removal of this label before consumer purchase.

ENERGYGUIDE

Furnace XYZ Corporation
Model GX40

Non-weatherized
Oil Capacity: 105,000 Btu/h

Efficiency Rating (aruey
84.1
A 4

h 1 1

1
83.0 95.4
Least Efficient Most Efficient

Range of Similar Models
* Annual Fuel Utilization Efficiency

L | For energy cost info, visit
productinfo.energy.gov

Your efficiency rating depends on the input capacity set by your installer.

The input capacity is 119,000 Btu/h unless your installer checks an input
capacity box below.

Input Capacity | Efficiency Rating
set by installer (Btu/h) (AFUE)

] 84,000 85.5

1 105,000 84.8

] 140,000 83.5

Sample Label 9B — Non-weatherized Oil Furnaces (only for units manufactured on or after the

compliance date of DOE regional efficiency standards in 10 CFR part 430)
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44005

Brightness

Lighting Facts rersub
|

820 lumens

Estimated Yearly Energy Cost $7.23
Based on 3 hrs/day, 11¢/kWh
Cost depends on rates and use

Life
Based on 3 hrs/day 1.4 years
Light Appearance
Warm Cool
2700 K
Energy Used 60 watts

Sample Label 10

Lighting Facts Label for General Service Lamp Not Containing Mercury

Lighting Facts rersub
|

Brightness 870 lumens

Light Appearance L
Warm Cool
b‘“
2700 K

Estimated Yearly Energy Cost $1.57
Based on 3 hrs/day, 11¢/kWh
Cost depends on rates and use

Life Based on 3 hrs/day
Energy Used

5.5 years
13 watts

Contains Mercury
For more on clean up
and safe disposal,
visit epa.gov/cfl.

Sample Label 11

Lighting Facts Label For General Service Lamp Containing Mercury (Wide Orientation)
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Lighting Facts
Per Bulb
.

Brightness 870 lumens

Estimated Yearly $1.57

Energy Cost N
Based on 3 hrs/day,
11¢/kWh. Cost
depends on rates and use.

Life 5.5 years
Based on 3 hrs/day

Light Appearance
Warm Cool
2700 K
Energy Used 13 watts

Contains Mercury
For more on clean up
and safe disposal,
visit epa.gov/cl.

Sample Label 12

Lighting Facts Label For General Service Lamp Containing Mercury (Tall Orientation)
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Lighting Facts/Datos de
lluminacion eer subror Bombila

Brightness/Brillo 870 lumens/limenes

Estimated Yearly Energy Cost/ $1.57
Costo Estimado Anual de Energia ~
Based on 3 hrs/day, 11¢/kWh. Cost depends ZZ
on rates and use./Basado en 3 hrs/dia,
11¢/kWh. Costo depende de la tarifa y el uso.

Life/Duracion 5.5 years/aios
Based on 3 hrs/day/Basado en 3 hrs/dia

Light Appearance/Apariencia de lluminaciéon
Warm/Calida CoollFria
b A i
2700 K _ , o
Energy Used/Uso de Energia 13 watts/vatios
Contains Mercury/Contiene Mercurio
For more on clean up and safe
disposal, visit epa.gov/cfl.
Para mas sobre limpieza y desecho
seguro, visite epa.gov/cfl.

Sample Label 13

Lighting Facts Label For General Service Lamp Containing Mercury (Bilingual Example)
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Television

XYZ Corporation
Model ABC-L

* Based on 11 cents per kWh
and 5 hours per day use

» Estimated yearly electricity
use of this model: 355 kWh

* Your cost depends on
your utility rates and use.

Federal law
prohibits removal

of this label before
consumer purchase.

ENERG
GUIDE

Visit ftc.gov/energy

Estimated Yearly
Energy Cost

$39

Cost Range of
Similar Models
(50"~ 547)

Television

XYZ Corporation
Model ABC-L

® Based on 11 cents per kWh
and 5 hours per day use

» Estimated yearly electricity
use of this model: 218 kWh

* Your cost depends on
your utility rates and use.

-

Federal law
prohibits removal

of this labe! before
consumer purchase.

ENERG
GUIDE

Estimated Yearly [$67
Energy Cost _

$24 |-

Cost Range of
Similar Models
(50"~ 54")

>

Visit ftc.g rgy

Sample Label 14

Triangular Television Labels
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44009

Federal law prohibits removal of this
label before consumer purchase.

ENERG
GUIDE

Television

XYZ Corporation
Model ABC-L

Federal law prohibits removal of this
label before consumer purchase.

ENERG
GUIDE

Television

XYZ Corporation
Model ABC-L

Estimated Yearly
Energy Cost

$67

$39 |-

Cost Range of
Similar Models >
(50" - 54")

Estimated Yearly
Energy Cost

[s67

$24 |-

Cost Range of
Similar Models
(50" - 54")

® Based on 11 cents per kWh
and 5 hours use per day
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Federal law prohibits removal of this
label before consumer purchase.
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® Based on 11 cents per kWh
and 5 hours use per day

o Estimated yearly electricity
use of this model: 355 kWh

® Your cost depends on
your utility rates and use.
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Sample Label Icon (for use on television retail websites before January 1, 2014)

Sample Label Icon (for use on all retail websites after January 1, 2014)

Facts

Lighting

| Click for this light bui's |
| energy information 1

Sample Label Icon (for use on all retail websites after January 1, 2014)

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 2013-17553 Filed 7—22-13; 8:45 am]
BILLING CODE 6750-01-C

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—2013-0260]
RIN 1625-AA00

Safety Zone; Bullhead City Regatta;
Bullhead City, AZ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the navigable waters of the Colorado
River in Bullhead City, Arizona for the
Bullhead City Regatta on August 10,
2013. This temporary safety zone is
necessary to provide for the safety of the
participants, crew, spectators,
participating vessels, and other vessels
and users of the waterway. Persons and
vessels are prohibited from entering
into, transiting through or anchoring
within this safety zone unless
authorized by the Captain of the Port or
his designated representative.

DATES: This rule is effective from 6 a.m.
to 6 p.m. on August 10, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket [USCG—
2013-0260]. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket

number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant John Bannon,
Waterways Management, U.S. Coast
Guard Sector San Diego; telephone (619)
278-7656, email
d11marineeventssd@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:


http://www.regulations.gov
http://www.regulations.gov
mailto:d11marineeventssd@uscg.mil
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NPRM Notice of Proposed Rulemaking

A. Regulatory History and Information

The Coast Guard issued a Notice of
Proposed Rulemaking for this event on
June 7, 2013 (78 FR 34300). We received
no comments or requests for a public
meeting.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delay would be impracticable
and contrary to the public interest. The
Coast Guard did not receive the
necessary information for this event
with sufficient time to publish both an
NPRM and undertake a 30 day delayed
effective date. Seeking public input, the
Coast Guard issued an NPRM to give
notice and seek public comment.
Immediate action is required to ensure
the safety zone is in place to protect
participants, crew, spectators,
participating vessels, and other vessels
and users of the waterway during the
event.

B. Basis and Purpose

The legal basis for this temporary rule
is the Ports and Waterways Safety Act
which authorizes the Coast Guard to
establish safety zones (33 U.S.C.
sections 1221 et seq.).

The City of Bullhead is sponsoring the
Bullhead City Regatta, which is held on
the navigable waters of the Colorado
River in Bullhead City, AZ. This
temporary safety zone is necessary to
provide for the safety of the
participants, crew, spectators, sponsor
vessels, and other vessels and users of
the waterway. This event involves
participants floating down the river on
inflatable rafts, inner tubes and floating
platforms as part of the Bullhead City
organized event. The size of vessels
used will vary in length. Approximately
30,000 people are expected to
participate in this event. The sponsor
will provide for more than 35 patrol and
rescue boats to help facilitate the event
and ensure public safety. As the
participants conclude each section of
the river, the associated safety zone will
collapse behind the last group of boaters
to ensure the full use of the waterway
to the maximum extent without
compromising the safety of the
participants and safety support teams
for this large waterway user marine
event.

C. Discussion of Comments, Changes
and the Final Rule

The Coast Guard received no
comments on the NPRM. However,
several concerned citizens have
contacted Coast Guard Sector San Diego
this year and past years inquiring more
about the exclusion of the waterway for
non-paying waterway users, the rights of
the public to have free access to travel
the river, and excessive trash resulting
from the event. The safety zone is being
established this year as in past years to
help provide a safe area for this widely
attended event, and the sponsor has
indicated other additional safety
measures have been taken and fees
associated with the event are used for
trash clean up, volunteers and
designated safety lifeguard patrols.
Overall, concerns are best addressed by
the event sponsor. Each of these issues
has been addressed with the sponsor
during the planning stages of this event,
including the collapsing of the
exclusionary safety zone behind the last
event participants as they depart the
starting point at Davis Camp towards
Rotary Park down river, thus allowing
for reopening full use of the waterways
as soon as possible. Because changing
the size or duration of the safety zone
would not support overall event safety
measures or fully address the concerns
submitted, no changes were made to the
regulatory text.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. This determination is based on
the size and location of the safety zone.
The safety zone will encompass all
navigable waters in the vicinity of Davis
Camp to Rotary Park in Bullhead City,
AZ. Vessels may transit through the
safety zone during the specified times if
they request and receive permission
from the Captain of the Port or his
designated representative.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rule and the impact of a
temporary one day closure of the
portion of the Colorado River for this
annual event. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule will affect the
following entities, some of which might
be small entities: the owners or
operators of vessels intending to transit
or anchor in a portion of the waters of
the Colorado River between Davis Camp
to Rotary Park in Bullhead City, Arizona
from 6 a.m. to 6 p.m. on August 10,
2013.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. Although the
safety zone would apply to the entire
width of the river, traffic would be
allowed to pass through the zone with
the permission of the Coast Guard patrol
commander and the safety zone will
collapse as the last event participants
depart the starting point. Before the
effective period, the Coast Guard will
publish a Local Notice to Mariners
(LNM).

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
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responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
establishing a temporary safety zone.
This rule is categorically excluded from
further review under paragraph 34(g) of
Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add §165.T11-570 to read as
follows:

§165.T11-570 Safety zone; Bullhead City
Regatta; Bullhead City, AZ.

(a) Location. This temporary safety
zone includes the waters of the
Colorado River between Davis Camp
and Rotary Park in Bullhead City, AZ.

(b) Enforcement Period. This section
will be enforced from 6 a.m. to 6 p.m.
on August 10, 2013. Before the effective
period, the Coast Guard will publish a
Local Notice to Mariners. If the event
concludes prior to the scheduled
termination time, the Captain of the Port
will cease enforcement of this safety
zone and will announce that fact via
Broadcast Notice to Mariners.

(c) Definitions. The following
definition applies to this section:
designated representative, means any
commissioned, warrant, or petty officer
of the Coast Guard on board Coast
Guard, Coast Guard Auxiliary, and
local, state, and federal law enforcement
vessels who have been authorized to act
on the behalf of the Captain of the Port.

(d) Regulations. (1) Entry into, transit
through or anchoring within this safety
zone is prohibited unless authorized by
the Captain of the Port of San Diego or
his designated representative.

(2) Mariners can request permission to
transit through the safety zone from the
Patrol Commander. The Patrol
Commander can be contacted on VHF—
FM channels 16 and 23.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or his
designated representative.

(4) Upon being hailed by U.S. Coast
Guard patrol personnel by siren, radio,
flashing light, or other means, the
operator of a vessel shall proceed as
directed.

(5) The Coast Guard may be assisted
by other federal, state, or local agencies.

Dated: June 9, 2013.
S.M. Mahoney,

Captain, U.S. Coast Guard, Captain of the
Port San Diego.

[FR Doc. 2013-17604 Filed 7—-22—13; 8:45 am|
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2013-0192]

RIN 1625-AA00

Safety Zones; Tall Ship Safety Zones;

War of 1812 Bicentennial
Commemoration, Great Lakes

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone
around each tall ship participating in
the Tall Ships Challenge Great Lakes
2013 and the War of 1812 Bicentennial
Commemoration. These safety zones
will ensure the safety of participating
tall ships, spectator vessels, and
commercial traffic throughout the Great
Lakes.

DATES: This rule will be enforced with
actual notice from 12:01 a.m. on July 3,
2013, until July 23, 2013. This rule is
effective in the Code of Federal
Regulations from July 23, 2013, until
September 10, 2013, at 11:59 p.m.
ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0192. To view comments, as well
as documents mentioned in this
preamble as being available in the
docket, go to http://
www.regulations.gov, type the docket
number (USCG-2013-0192) in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this rulemaking. You
may also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email Mr. Mark Bobal,
Prevention Department, Ninth Coast
Guard District, Cleveland, OH telephone
(216) 902-6052, email
mark.d.bobal@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone 202-366—-9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

TFR Temporary Final Rule

A. Regulatory History and Information

On May 1, 2013, the Coast Guard
published an NPRM in the Federal
Register (78 FR 25410), proposing to
establish temporary safety zones around
each of the twenty-one tall ships
participating in the Tall Ships Challenge
Great Lakes 2013 and the War of 1812
Bicentennial Commemoration. The
comment period for this NPRM
concluded on May 31, 2013, and no
comments were received. No public
meeting was requested and none was
held.

In another regulation, the Coast Guard
will establish a special local regulation
for the tall ships celebration parade in
Bay City, Michigan, on July 11, 2013
(USCG—2013-0368).

Under 5 U.S.C. 553(d)(3), The Coast
Guard finds that good cause exists for
making this temporary rule effective less
than 30 days after publication in the
Federal Register. The final details of
this event were not known to the Coast
Guard until there was insufficient time
for allow for a 30 day delayed effective
date. Although the Coast Guard
provided for a 30 day comment period,
waiting an additional 30 days for the
delayed effective period to run would be
impractical and contrary to the public
interest because it would inhibit the
Coast Guard’s ability to protect
spectators and vessels from the hazards
associated with a large gathering of
sailboats in preparation for a race,
which are discussed further below.

B. Basis and Purpose

As announced the Notice of Proposed
Rulemaking, the U.S. Navy has planned
to hold a series of events along the Great
Lakes during the summer of 2013.
Detailed information about remaining
commemorations can be found at
http://www.visit1812.com.

Also to commemorate the War of 1812
over the summer of 2013, twenty-five
tall ships will traverse all five Great
Lakes as part of the Tall Ships Challenge
Great Lakes 2013. Between June 13 and
September 17, 2013, the tall ships will
appear in twenty-two Great Lakes ports
and participate in five separate races.
Millions of spectators are expected to
attend the tall ships events throughout
the Great Lakes. Information about the
Tall Ships Challenge can be found at:
http://www.sailtraining.org/tallships/
2013greatlakes/.

The Coast Guard expects the
following tall sailing ships to participate
in the Tall Ships Challenge Great Lakes
2013: the APPLEDORE 1V,
CHALLENGE, COASTER, DENIS
SULLIVAN, EMPIRE SANDY, FAIR

JEANNE, FRIENDS GOOD WILL, HALIE
& MATTHEW, HINDU, KAJAMA, LA
REVENANTE, LIANAS RANSON,
LYNX, MADELINE, MIST OF AVALON,
NIAGARA, PATHFINDER,
PEACEMAKER, PLAYFAIR, PRIDE OF
BALTIMORE II, RED WITCH,
SORLANDET, ST. LAWRENCE II,
UNICORN, and the WINDY.

The Ninth District Commander has
determined that the War of 1812
Bicentennial Commemoration and the
Tall Ships Challenge Great Lakes 2013
may pose serious dangers to the boating
public. This determination is based on
the high concentration of recreational
boaters expected to be drawn to these
events. The number of spectators is
expected to be particularly high in the
port areas of Erie, PA; Cleveland, OH;
Put-in-Bay, OH; Bay City, MI; Chicago,
IL; Green Bay, WI; and Duluth, MN
because of events planned for those
ports. The Ninth District Commander’s
determination is also based on the
decreased maneuverability of tall sailing
ships and the commercial vessel traffic
known to frequent the aforementioned
port areas.

With these dangers in mind, the Ninth
District Commander will establish
temporary safety zones pursuant to the
authority granted in the Ports and
Waterways Safety Act (33 U.S.C. 1221 et
seq.).

C. Discussion of Comments, Changes
and the Final Rule

To alleviate the dangers posed by the
expected high concentration of
recreational boaters, commercial traffic
operations, and the limited
maneuverability of tall sailing ships, the
Ninth District Commander has
determined that it is necessary to
establish a safety zone around each tall
ship participating in the War of 1812
Bicentennial Commemoration and the
Tall Ships Challenge Great Lakes 2013.
Accordingly, the Ninth District
Commander will establish a safety zone
around each of the tall ships listed in
the Basis and Purpose section above.

These safety zones will be in effect
and enforced from 12:01 a.m. on July 3,
2013, until 11:59 p.m. on September 10,
2013. On September 2, 2013, each tall
ship participating in the re-enactment of
the Battle of Lake Erie will be
surrounded by a safety zone 500 yards
in radius. At all other times, between
July 3, 2013, and September 10, each
tall ship will be surrounded by a safety
zone 100 yards in radius. These safety
zones will be in effect and enforced
around each tall ship regardless of
whether the tall ship is underway, at
anchor, or moored.


http://www.sailtraining.org/tallships/2013greatlakes/
http://www.sailtraining.org/tallships/2013greatlakes/
http://www.regulations.gov
http://www.regulations.gov
http://www.visit1812.com
mailto:mark.d.bobal@uscg.mil
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In accordance with 33 CFR 165.33, no
vessel or person may enter one of these
safety zones without the permission of
the Ninth District Commander, the
cognizant Captain of the Port, or the on-
scene designated representative.
Permission may be obtained to enter a
safety zone by contacting the on-scene
designated representative on VHF
channel 16. Each vessel permitted to
enter a safety zone must remain at least
25 yards from any tall ships within the
zone. Additionally, each vessel
permitted to enter one of the safety
zones established by this rule must
operate at the minimum speed
necessary to maintain a safe course and
must proceed as directed by the Ninth
District Commander, the cognizant
Captain of the Port, or the on-scene
designated representative.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security.

We conclude that this rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues.

Although these safety zones will be
enforced throughout the Great Lakes,
each zone will be relatively small and
only enforced in any one particular
geographic area for a minimal time. This
is because the safety zones will follow
the tall ships through the Great Lakes
and not remain in any given area for
more than a few days. Even when these
safety zones are being enforced in a
given port area, vessels will have the
opportunity to transit through a zone by
obtaining permission from the Ninth
District Commander, the cognizant
Captain of the Port, or the on-scene

designated representative. For these
reasons, restrictions on vessel
movement within any particular
geographic area of the Great Lakes are
expected to be minimal, and therefore,
the Coast Guard considers this
rulemaking not to be a significant
regulatory action.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this rule on small entities.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule would affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
one of the safety zones established by
this rule. This safety zone will not have
a significant economic impact on a
substantial number of small entities for
the reasons discussed in the Regulatory
Planning and Review section above.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT above. The Coast Guard will
not retaliate against small entities that
question or complain about this rule or
any policy or action of the Coast Guard.

4. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have

analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such an
expenditure, we do discuss the effects of
this temporary rule elsewhere in this
preamble.

8. Taking of Private Property

This temporary rule will not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This temporary rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this temporary rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This temporary rule is not an
economically significant rule and does
not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This temporary rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
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Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This rule is not a “significant energy
action” under Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded under figure 2—1, paragraph
(34)(g), of the Commandant Instruction
because it involves the establishment of
safety zones. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
m 2. Add § 165.T09-0192 to read as
follows:

§165.T09-0192 Tall Ship Safety Zones;
War of 1812 Bicentennial Commemoration,
Great Lakes.

(a) Locations. The following are safety
zones:

(1) All navigable waters of the United
States located in the Ninth Coast Guard

District within a 100 yard radius of the
following tall ships: APPLEDORE 1V,
CHALLENGE, DENIS SULLIVAN,
EMPIRE SANDY, FAIR JEANNE,
FRIENDS GOOD WILL, HINDU,
KAJAMA, LA REVENANTE, LYNX,
MADELINE, NIAGARA, PATHFINDER,
PEACEMAKER, PLAYFAIR, PRIDE OF
BALTIMORE II, RED WITCH,
SORLANDET, ST. LAWRENCE II,
UNICORN, and the WINDY. These
safety zones will be enforced around
each tall ship regardless of whether the
tall ship is underway, at anchor, or
moored.

(2) All navigable waters of the United
States located in the Ninth Coast Guard
District within a 500 yard radius of each
tall ship participating in the re-
enactment of the Battle of Lake Erie on
September 2, 2013.

(b) Effective and enforcement period.
This rule is effective and will be
enforced between 12:01 a.m. on July 3,
2013 until 11:59 p.m. on September 10,
2013.

(c) Regulations. (1) In accordance with
the general regulations in section 165.23
of this part, entry into a safety zone
established by this section is prohibited
without the authority of the Ninth
District Commander, the cognizant
Captain of the Port, or the on-scene
designated representative.

(2) The “designated representative’ of
the Ninth District Commander is any
Coast Guard commissioned, warrant, or
petty officer who has been designated
by the Ninth District Commander or the
cognizant Captain of the Port to act on
his or her behalf.

(3) Permission may be obtained to
enter a safety zone established herein by
contacting the on-scene designated
representative on VHF channel 16.

(4) Each vessel permitted to enter a
safety zone established herein must
remain at least 25 yards from any tall
ships within that zone.

(5) Each vessel permitted to enter a
safety zone established by this section
must operate at the minimum speed
necessary to maintain a safe course and
must proceed as directed by the Ninth
District Commander, the cognizant
Captain of the Port, or the on-scene
designated representative.

Dated: June 26, 2013.
M.N. Parks

Rear Admiral, U. S. Coast Guard, Ninth
District Commander.

[FR Doc. 2013-17797 Filed 7-19-13; 4:15 pm]
BILLING CODE 9110-04-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 10

RIN 0906—AA94

Exclusion of Orphan Drugs for Certain
Covered Entities Under 340B Program

AGENCY: Health Resources and Services
Administration (HRSA), Department of
Health and Human Services (HHS).

ACTION: Final rule.

SUMMARY: HHS is issuing this final rule
to clarify how section 340B(e) of the
Public Health Service Act (PHSA) will
be implemented. The final rule applies
section 340B(e) of the PHSA only to
drugs transferred, prescribed, sold, or
otherwise used for the rare condition or
disease for which the orphan drug was
designated under section 526 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA). The final rule also sets forth
that it is the responsibility of the 340B
covered entity to maintain auditable
records that demonstrate compliance
with the terms of the orphan drug
exclusion requirements. This rule will
provide clarity in the marketplace,
maintain the 340B savings for newly-
eligible covered entities, and protect the
financial incentives for manufacturing
orphan drugs designated for a rare
disease or condition as indicated in the
Affordable Care Act and intended by
Congress.

DATES: This final rule is effective on
October 1, 2013.

FOR FURTHER INFORMATION CONTACT: CDR
Krista Pedley, Director, Office of
Pharmacy Affairs (OPA), Healthcare
Systems Bureau (HSB), Health
Resources and Services Administration
(HRSA), 5600 Fishers Lane, Parklawn
Building, Room 10C-03, Rockville,
Maryland 20857, or by telephone at
(301) 594-4353.

SUPPLEMENTARY INFORMATION:

I. Background

The 340B Program was established by
section 602 of the Veterans Health Care
Act of 1992 (Pub. L. 102-585) and is
codified as section 340B of the PHSA.
Section 340B instructs HHS to enter into
agreements with drug manufacturers of
covered outpatient drugs. 42 U.S.C.
256b(a). Pursuant to section 340B(a)(1)
of the PHSA, when a manufacturer signs
a Pharmaceutical Pricing Agreement
(PPA), it agrees that the prices charged
for covered outpatient drugs to covered
entities (organizations eligible under
section 340B to receive 340B discounted
pricing) will not exceed defined ceiling
prices, which are based on pricing data
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reported to the Centers for Medicare &
Medicaid Services (CMS). The 340B
ceiling price is calculated by taking the
Average Manufacturer Price (AMP) and
reducing it by the Unit Rebate Amount,
which is calculated as indicated in
340B(a)(1) and 340B(a)(2)(A). Drugs
purchased by covered entities through
the 340B Program may not be sold or
transferred to anyone other than the
patients of the covered entities.

The Affordable Care Act and the
HCERA made several changes to the
340B Program. The 340B Program
generally has relied on published
program guidance documents, which
are typically finalized after a notice and
comment period. However, we have
determined that a regulation is
necessary to implement these changes.
On May 20, 2011, HHS published a
notice of proposed rulemaking in the
Federal Register (76 FR 29183) to
provide details about how it proposed to
implement section 340B(e) of the PHSA.
As stated in the notice, the purpose of
issuing this regulation is to: (1) Provide
clarity in the marketplace; (2) maintain
the 340B savings for newly-eligible
covered entities; and (3) protect the
financial incentives for manufacturing
orphan drugs designated for a rare
disease or condition as indicated in the
Affordable Care Act and intended by
Congress. (76 FR at 29184).

Section 7101 of the Affordable Care
Act added several new categories of
eligibility for 340B Program
participants, allowing them to have
access to 340B drug pricing. The entity
types added to the list of eligible entities
listed under 340B(a)(4) included:
340B(a)(4)(M) (children’s hospitals and
free-standing cancer hospitals),
340B(a)(4)(N) (critical access hospitals),
and 340B(a)(4)(0) (rural referral centers
and sole community hospitals). It also
excluded free-standing cancer hospitals,
critical access hospitals, rural referral
centers, and sole community hospitals
from access to 340B drug pricing for an
orphan drug when it is used for a rare
disease or condition. As amended by the
Affordable Care Act and section 204 of
the Medicare and Medicaid Extenders
Act of 2010 (Pub. L. 111-309), section
340B(e) of the PHSA (42 U.S.C. 256b(e))
states the following:

e EXCLUSION OF ORPHAN DRUGS
FOR CERTAIN COVERED ENTITIES—
For covered entities described in
subparagraph (M) (other than a
children’s hospital described in
subparagraph (M)), (N), or (O) of
subsection (a)(4), the term ‘covered
outpatient drug’ shall not include a drug
designated by the Secretary under
section 526 of the Federal Food, Drug,

and Cosmetic Act for a rare disease or
condition.

Congress passed the Orphan Drug Act of
1983 to stimulate the development of
drugs for rare diseases. The Food and
Drug Administration (FDA), Office of
Orphan Products Development,
administers the Orphan Drug Act and
reviews requests for designations. A
drug is designated by the FDA as “‘a
drug for a rare disease or condition”
pursuant to section 526 of the FFDCA at
the request of the sponsor, if FDA finds
that the drug is being or will be
investigated for a rare disease or
condition and, if approved by FDA, the
approval will be for that disease or
condition. 21 U.S.C. 360bb(a)(1). This
designation is referred to as orphan-drug
designation. 21 CFR 316.24. The orphan
drug designation provides a number of
incentives for the development of the
orphan drug for the particular disease or
condition. These incentives include: (1)
7-year market exclusivity to sponsors of
approved orphan products; (2) a tax
credit of 50 percent of the cost of
conducting qualified human clinical
trials; (3) Federal research grants for
clinical testing of these new therapies to
treat and/or diagnose rare diseases; and
(4) an exemption from the usual drug
application “‘user” fees charged by the
FDA.

FDA will designate a drug for a rare
disease or condition as an orphan drug
in situations where the drug is also
approved for a different disease or
condition that does not qualify for such
a designation. 21 CFR 316.23(b).
However, each of the orphan drug
incentives applies only when the
orphan drug is targeted or used to treat
the rare disease or condition and not
when used for other indications.

First, the marketing exclusivity only
applies if the drug has been approved by
the FDA to be marketed for an orphan
rare disease or condition, even if it has
been approved by FDA for a common
condition (non-rare use). Second, the
tax credit must relate to testing of the
drug for the rare disease or condition
underlying the orphan designation and
not for other diseases or conditions
(non-rare uses). Third, the Federal
research grants are for testing the
treatment of rare diseases and not for
other indications. Finally, the
exemption from FDA user fee payments
only applies to user fees charged when
seeking marketing approval to treat the
orphan designated rare disease or
condition. The incentives associated
with orphan drug designation do not
apply to any indication for a disease or
condition that has not itself received
orphan drug designation (the product

would not be considered to be an
“orphan drug” for such additional uses).

The award of an orphan designation
does not alter the standard regulatory
requirements and process for obtaining
marketing approval, which is a separate
process administered by the FDA’s
Center for Drug Evaluation and Research
and the Center for Biologics Evaluation
and Research. In fact, a large majority of
drugs with orphan designations do not
have approval to be marketed in the
United States. Only outpatient drugs
that have been approved by FDA for
marketing in the United States are
included in the 340B Program. Thus,
among outpatient drugs that have
received an orphan designation, only
those that have also received marketing
approval by the FDA can be included as
covered outpatient drugs for the 340B
Program.

The May 20, 2011, Federal Register
(76 FR 29183) notice provided a 60-day
comment period and HHS received 50
comment letters raising a variety of
issues. Comments were received from
Members of Congress, manufacturers,
3408 entities and providers, and other
340B stakeholders. HHS has carefully
considered all comments in developing
this final rule, as outlined in Section III,
below, presenting a summary of all
major comments and agency responses.

II. Summary of the Final Rule
General Provisions (Subpart A)

This final rule establishes a new Part
10 of Chapter 42 of the Code of Federal
Regulations, which will include
requirements for implementation of
certain sections of section 340B of the
PHSA “Limitation on Prices of Drugs
Purchased by Covered Entities.”
Additional 340B Program regulations
may be published in the future and
would be incorporated into this Part.

Eligibility To Purchase 340B Drugs
(Subpart B)

Section 10.10 of the final rule
establishes that entities meeting the
requirements of section 340B(a)(5) of the
PHSA and listed within section
340B(a)(4) of the PHSA are eligible to
purchase covered outpatient drugs
under the 340B Program. After the
enactment of the Affordable Care Act,
section 340B(a)(4) includes the
following entity types: (1) A Federally-
qualified health center (as defined in
section 1905(1)(2)(B) of the Social
Security Act (SSA)); (2) An entity
receiving a grant under section 340A of
the PHSA; (3) A family planning project
receiving a grant or contract under
section 1001 of the PHSA; (4) An entity
receiving a grant under subpart II of part
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C of title XXVI of the PHSA (relating to
categorical grants for outpatient early
intervention services for HIV disease);
(5) A state-operated AIDS drug
purchasing assistance program receiving
financial assistance under title XXVI of
the PHSA; (6) A black lung clinic
receiving funds under section 427(a) of
the Black Lung Benefits Act; (7) A
comprehensive hemophilia diagnostic
treatment center receiving a grant under
section 501(a)(2) of the SSA; (8) A
native Hawaiian health center receiving
funds under the Native Hawaiian Health
Care Act of 1988; (9) An urban Indian
organization receiving funds under title
V of the Indian Health Care
Improvement Act; (10) Any entity
receiving assistance under title XXVI of
the PHSA (other than a state or unit of
local government or an entity described
in 340B(a)(4)(D)), but only if the entity
is certified by the Secretary pursuant to
paragraph 340B(a)(7); (11) An entity
receiving funds under section 318 of the
PHSA (relating to treatment of sexually
transmitted diseases) or section 317(j)(2)
(relating to treatment of tuberculosis)
through a state or unit of local
government, but only if the entity is
certified by the Secretary pursuant to
paragraph 340B(a)(7); (12) A subsection
(d) hospital (as defined in section
1886(d)(1)(B) of the SSA) that—(i) is
owned or operated by a unit of state or
local government, is a public or private
non-profit corporation which is formally
granted governmental powers by a unit
of state or local government, or is a
private non-profit hospital which has a
contract with a state or local
government to provide health care
services to low income individuals who
are not entitled to benefits under title
XVIII of the SSA or eligible for
assistance under the state plan under
this title; (ii) for the most recent cost
reporting period that ended before the
calendar quarter involved, had a
disproportionate share adjustment
percentage (as determined under section
1886(d)(5)(F) of the SSA) greater than
11.75 percent or was described in
section 1886(d)(5)(F)(1)(II) of the SSA;
and (iii) does not obtain covered
outpatient drugs through a GPO or other
group purchasing arrangement; (13) A
children’s hospital excluded from the
Medicare prospective payment system
pursuant to section 1886(d)(1)(B)(iii) of
the SSA, or a free-standing cancer
hospital excluded from the Medicare
prospective payment system pursuant to
section 1886(d)(1)(B)(v) of the SSA, that
would meet the requirements of
340B(a)(4)(L), including the
disproportionate share adjustment
percentage requirement under clause (ii)

of such subparagraph, if the hospital
were a subsection (d) hospital as
defined by section 1886(d)(1)(B) of the
SSA; (14) An entity that is a critical
access hospital (as determined under
section 1820(c)(2) of the SSA), and that
meets the requirements of subparagraph
340B(a)(4)(L)(i); and (15) An entity that
is a rural referral center, as defined by
section 1886(d)(5)(C)(i) of the SSA, or a
sole community hospital, as defined by
section 1886(d)(5)(C)(iii) of the SSA,
and that both meets the requirements of
subparagraph 340B(a)(4)(L)(i) and has a
disproportionate share adjustment
percentage equal to or greater than 8
percent.

Drugs Eligible for Discounted Purchase
Under 340B (Subpart C)

Under § 10.20, covered entities are
generally eligible to purchase “covered
outpatient drugs” as defined in section
1927(k)(2) of the SSA. Under §10.21,
certain drugs are excluded from the
definition of “covered outpatient drugs”
in § 10.20 for certain categories of
covered entities. These drugs are orphan
drugs used for rare diseases or
conditions for which the orphan drug
was designated under section 526 of the
FFDCA.

As provided under section
340B(a)(10) of the PHSA, the law does
not prohibit manufacturers from
charging a price for a drug that is lower
than the maximum price that may be
charged under section 340B(a)(1). CMS
has the authority to issue regulations on
the Medicaid best price exemption. In
the absence of specific guidance,
manufacturers may make reasonable
assumptions in their calculations,
consistent with the general
requirements and intent of section 1927
of the Social Security Act, Federal
regulations, the Medicaid drug rebate
agreement, and their customary
business practices.

Section 340B(e) of the PHSA does not
alter a manufacturer’s obligation to sell
covered outpatient drugs at no greater
than the 340B ceiling price to the
designated covered entities. A
manufacturer may not condition the
offer of statutory discounts upon a
covered entity’s assurance to the
manufacturer of compliance with
section 340B provisions. However, a
covered entity is required to be in
compliance with the statutory and
regulatory provisions of the 340B
Program. Failure to do so may result in
the entity’s obligation to repay a
manufacturer for the inappropriate
purchase and use of 340B drugs.

Section 10.21(a) establishes that, for
the covered entities described in
§10.21(b), a covered outpatient drug

does not include orphan drugs that are
transferred, prescribed, sold, or
otherwise used for the rare condition or
disease for which that orphan drug was
designated under section 526 of the
FFDCA.

Section 10.21(b) describes the covered
entities for which the orphan drug
exclusion applies when used for the rare
condition or disease for which that
orphan drug was designated under
section 526 of the FFDCA, including
covered entities qualifying under PHSA
sections 340B(a)(4)(M) (other than a
children’s hospital described in
subparagraph (M)) (free-standing cancer
hospitals), 340B(a)(4)(N) (critical access
hospitals), and 340B(a)(4)(O) (rural
referral centers and sole community
hospitals). The exclusion does not apply
to covered entities that meet the 340B
Program eligibility requirements and are
enrolled under sections 340B(a)(4)(A)
through 340B(a)(4)(L) or to a children’s
hospital described in section
340B(a)(4)(M). Furthermore, if a hospital
potentially qualifies under more than
one section, such as a 340B(a)(4)(L)
disproportionate share hospital and
340B(a)(4)(0) sole community hospital,
the hospital must select which
enrollment type it chooses to qualify
under and comply with the related
regulatory and program requirements.
During the registration and annual
recertification processes, an entity is
required to certify that it meets the
requirements for such an enrollment
type, including the orphan drug
exclusion.

Section 10.21(c) establishes that it is
the responsibility of the covered entities
to which this provision applies to
ensure that orphan drugs that are
purchased through the 340B Program
are not transferred, prescribed, sold, or
otherwise used for the rare condition or
disease for which orphan drugs are
designated under section 526 of the
FFDCA. These covered entities are
required to keep auditable records and
provide them upon HRSA’s request or
upon a government-approved
manufacturer audit request that directly
pertains to the covered entity’s
compliance with section 340B(e) of the
PHSA. Any HRSA audit of an affected
covered entity will include a review of
the covered entity’s auditable records
that demonstrate compliance with this
regulation, if applicable. Additionally,
in accordance with section 340B(a)(5) of
the PHSA, with government approval, a
manufacturer has the right to audit an
affected covered entity’s compliance
with this section.

Under §10.21(c), a covered entity
listed in § 10.21(b) that cannot or does
not wish to maintain auditable records
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sufficient to demonstrate compliance
this rule, must notify HRSA and
purchase all orphan drugs outside of the
340B Program regardless of the
indication for which the drug is used.
Once a hospital is enrolled in 340B, it
may change its decision to purchase all
orphan drugs outside of the 340B
Program on a quarterly basis by
notifying HRSA. This documentation
will be made public. This information
will also be verified during the annual
recertification process.

Section 10.21(d) clarifies that a free-
standing cancer hospital enrolled under
section 340B(a)(4)(M) of the PHSA must
still comply with the prohibition against
using a GPO for covered outpatient
drugs under section 340B(a)(4)(L)(iii) of
the PHSA. As stated in Section 10.21(a),
when an orphan drug is used for the
rare condition or disease for which that
orphan drug was designated under
section 526 of the FFDCA, it is not
considered a covered outpatient drug for
purposes of the 340B Program.
Therefore, a free-standing cancer
hospital could use a GPO when an
orphan drug is used for a rare disease
or condition if it is able to track by
indication, as these drugs are not
considered covered outpatient drugs
and the GPO prohibition only applies to
covered outpatient drugs. When an
orphan drug is used for a non-rare
condition or disease, it is considered a
covered outpatient drug and a free-
standing cancer hospital cannot use a
GPO. If the free-standing cancer hospital
is unable track by indication, it would
not be able to demonstrate the
difference between when an orphan
drug is used for a rare disease or
condition as compared to a non-rare
disease or condition. Therefore, a free-
standing cancer hospital must purchase
all orphan drugs, regardless of
indication, outside of the 340B Program
and it is not permitted to use a GPO to
purchase those orphan drugs because
the hospital would be purchasing
orphan drugs that are considered
covered outpatient drugs through a
GPO.

An enrolled critical access hospital,
rural referral center, or sole community
hospital is permitted to use a GPO for
covered outpatient drugs even if
enrolled in the 340B Program. Thus,
these types of entities can use a GPO to
purchase an orphan drug whether or not
it is used for a rare disease or condition,
if it chooses not to purchase any
designated orphan drugs under the 340B
Program.

Section 10.21(e) directs manufacturers
and covered entities to information and
orphan drug lists that will be published
on HRSA'’s public Web site. Because of

the need for recordkeeping and tracking
by covered entities which are limited in
purchasing orphan drugs for rare
conditions, the 340B Program will use
the FDA'’s list of drugs on a quarterly
basis. HRSA will publish on its public
Web site FDA’s section 526 list of drugs
on the first day of the month prior to the
end of the calendar quarter to govern the
following quarter’s purchases.
Manufacturers and covered entities will
use HRSA’s published orphan drug list
to determine whether a drug is
designated under section 526 of the
FFDCA and, if so, the rare indication for
which it is designated. This
information, which includes the name
of the drug sponsor, can be accessed by
the public at http://
www.accessdata.fda.gov/scripts/
opdlisting/oopd/index.cfm.

III. Comments and Responses

HHS received a total of 50 comments
in response to the notice of proposed
rulemaking published on May 20, 2011,
in the Federal Register (76 FR 29183).
The comments raised numerous issues
and included general support of, and
general opposition to, the proposed rule
implementing section 340B(e) of the
PHSA. All comments were considered
in developing this final rule.

The following section presents a
summary of all major issues raised in
the comment letters, grouped by subject,
as well as a response to each comment.

1. Interpretation of Statutory Language

Comment: Several commenters
supported the proposed rule as
clarifying how orphan drugs should be
purchased under the 340B Program.
Several commenters noted that HRSA'’s
interpretation of the statutory language
supports the intent of Congress to
improve access to 340B discounted
drugs for the newly-eligible entities,
while recognizing the issues associated
with orphan drug use for rare conditions
and diseases, and that a broader
interpretation of the prohibition would
undermine new covered entity
participation and place a substantial
burden on affected entities. Commenters
asserted that orphan drugs were
commonly used for many treatments in
addition to the rare condition or disease
for which FDA had designated it an
orphan drug. Some entities have chosen
not to participate in the 340B Program
because the costs of paying non-340B
prices for all drugs with at least one
orphan drug indication could have
exceeded the cost saving benefits of
other non-orphan designated 340B
drugs. Several commenters believe the
interpretation of the statutory language
reflected in the proposed rule follows

the spirit of the 340B Program, giving
covered entities access to orphan drugs
for non-rare indications under the 340B
Program while preserving financial
incentives for manufacturers.

Response: HRSA believes the
interpretation as set forth in this rule
reflects the intent of Congress to expand
eligible entities and restrict purchases of
certain orphan drugs by both providing
340B savings for newly-eligible covered
entities including commonly prescribed
uses of orphan drugs and protecting the
financial incentives for manufacturing
orphan drugs designated for a rare
disease or condition.

Comment: Several commenters noted
that the limitation of the orphan drug
exclusion to FDA-designated orphan
drugs when used to treat an orphan
indication is consistent with the
limitations of the orphan drug statute,
implementing regulations, and policy
placed on the tax benefits, market
exclusivity, and other incentives
otherwise given to orphan drug
manufacturers. Commenters stated that
applying a broader application of the
340B orphan drug exclusion whereby
affected entities could not purchase an
FDA designated orphan drug for any
treatment purpose would be
inconsistent with section 526 of the
FFDCA, and would limit the covered
drugs available to the newly covered
entities in the 340B Program in such a
way as to significantly limit their ability
to participate in the 340B Program.

Response: HRSA agrees with these
comments and has proposed a balanced
expansion to the 340B discounts to new
entities and continued benefits for the
development of orphan drugs for rare
diseases and conditions.

Comment: Several of the commenters
supported the clear statement in the
proposed rule that manufacturers are
prohibited from placing conditions or
limitations on the purchase of orphan
drugs for non-orphan conditions.

Response: HRSA has sought to make
clear that all orphan drugs that meet the
definition of covered outpatient drug for
these four types of entities are subject to
the same requirements applicable to all
other 340B covered outpatient drugs.
Therefore, orphan drugs used for
common conditions are subject to the
same general rules and requirements
under the 340B Program as all other
covered outpatient drugs (e.g., pricing,
availability, etc.). Section 340B(e) of the
PHSA does not alter a manufacturer’s
obligation to sell covered outpatient
drugs at no greater than the ceiling price
to the designated covered entities. A
manufacturer may not condition the
offer of statutory discounts upon a
covered entity’s assurance of
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compliance with section 340B
provisions. At the same time, an
affected entity is required to maintain
systems that distinguish the use of such
drugs for orphan and non-orphan use. If
an entity cannot maintain such systems
of records, it cannot purchase orphan
drugs, regardless of the indication,
through the 340B Program. Failure to do
so may result in the entity’s obligation
to repay a manufacturer for the
inappropriate purchase and use of 340B
orphan drugs for prohibited purposes.

Comment: Several comments from
manufacturers included the assertion
that the plain text of the 340B orphan
drug exclusion does not permit an
indication-specific interpretation.
Others stated that the statutory language
unambiguously applied to drugs and not
a particular use of a drug. Some urged
HRSA to reach the same conclusion on
the grounds that if Congress had
intended the statute to be interpreted on
the basis of the indication, that the
statute would have expressly stated that
it only applied when utilized for the
rare designation or indication. One
commenter stated that when Congress
intends to distinguish between different
indications of a drug, the term
“indication” is expressly stated in the
statute and that in the absence of
express references to particular
indications, a reference to “‘a drug”
designated under section 526 for a rare
disease or condition applies to all uses
of the drug. In support of this statement
the commenter stated that the relevant
provisions of FFDCA section
736(a)(1)(F) and the Patient Protection
and Affordable Care Act section
9008(e)(3) contain “indication-specific”
language.

Response: This rule is consistent with
the language of the orphan drug
exclusion in 340B(e) of the PHSA,
which states that it applies to drugs ““for
a rare disease or condition.” Interpreting
the statutory language to exclude all
uses of drugs with an orphan
designation, including indications for
other diseases and conditions, would
nullify the benefits of the expansion of
the 340B Program for those entities.
Therefore, we believe that interpreting
the statutory language to exclude all
indications for a drug that has an
orphan drug designation is contrary to
Congressional intent to balance the
interests of orphan drug research and
the expansion of the 340B Program to
new entities. Drugs that are marketed for
a rare disease are in some cases also
approved for other indications; some of
these drugs are among the most widely
used today. This rule recognizes the
unique issues associated with orphan
drugs, when the drug with such a

designation is used for a rare disease or
condition, by excluding them from the
340B Program for these entities. This
approach is consistent with the
implementation of the FFDCA by FDA.
Some orphan designated drugs have not
yet been approved for marketing for the
rare condition or disease, but may have
marketing approval for other
indications. The fact that drugs can have
multiple indications, only some of
which qualify for orphan designation,
has led HHS to conclude, consistent
with the statutory language, that the
exemption from the term “covered
outpatient drug” under section 340B(e)
of the PHSA applies to orphan drugs
only when they are transferred,
prescribed, sold, or otherwise used for
the rare condition or disease for which
the orphan drug was designated.

Comment: Some of the commenters
asked the agency to make further
clarifications in its interpretation of
section 340B(e) of the PHSA. Some
asked that HRSA clarify the confusion
that will exist because of “designated”
versus ‘‘designated/approved” products
on the FDA orphan drug list.

Response: HRSA believes that the rule
clarifies orphan drug designations as it
applies to section 340B(e) of the PHSA.
A drug is designated by the FDA as “a
drug for a rare disease or condition”
pursuant to section 526 of the FFDCA if,
at the request of the sponsor, FDA finds
that the drug is being or will be
investigated for a rare disease or
condition. This designation is referred
to as “orphan-drug” designation. The
award of an orphan drug designation
does not alter the standard regulatory
requirements and process for obtaining
marketing approval, which is a separate
process administered by the FDA’s
Center for Drug Evaluation and Research
and the Center for Biologics Evaluation
and Research. In fact, a large majority of
drugs with orphan designations do not
have approval to be marketed in the
United States. Only outpatient drugs
that have been approved for marketing
in the United States are included in the
340B Program. Thus, among outpatient
drugs that have received an orphan
designation, only those that have also
received marketing approval by the FDA
can be included as covered outpatient
drugs in the 340B Program.

Comment: Some commenters stated
that HRSA should clarify that the 340B
orphan drug exclusion will only apply
for a drug manufactured by the sponsor
of the orphan drug—not generic drugs
or other manufacturers of the same drug
for non-orphan conditions.

Response: HRSA believes that it is
clear that the exclusion only applies to
those drugs that match the section 526

listing by the FDA, which includes the
name of the drug’s sponsor. HRSA has
further clarified in the preamble that the
exclusion is limited to the drug that is
specific to the sponsor listed.

Comment: Some commenters said that
the 340B orphan drug exclusion should
only apply through the 7-year market
exclusivity period granted to orphan
drugs. They contend that section
340B(e) of the PHSA should not apply
for orphan drugs that have exceeded
this exclusivity period.

Response: Given that section 340B(e)
of the PHSA makes no mention of
marketing exclusivity, HRSA does not
interpret the statutory language to only
apply through the exclusivity period.
Regardless of exclusivity, an orphan
drug maintains its designation status by
FDA indefinitely, even after the
exclusivity period.

2. Administrative Burden

Comment: Nearly all of the comments
submitted in support of the proposed
rule expressed concern about the
potential burdens of maintaining
records to demonstrate compliance, as
described in proposed § 10.21(c). While
many noted it was appropriate that the
responsibility for demonstrating
compliance remain with the covered
entity, most asserted that § 10.21(c)
would be challenging for covered
entities and asked HRSA to recognize
the burdens and allow flexibility
regarding the particular approaches
covered entities use for compliance. A
commenter representing hospitals said
its members recognized the challenges
but reported they would be able to
ensure, on a drug-by-drug basis,
compliance with § 10.21(c) of the
proposed rule. The commenter asked
HRSA to allow hospitals to use
alternative compliance systems that do
not require separate purchasing
accounts. Other commenters asserted
that current split-billing software cannot
track or provide auditable records
regarding patients and their diagnoses.

Response: HRSA recognizes that
compliance with this rule may be
challenging for the subset of covered
entities to which it applies. HRSA’s
OPA will provide technical assistance to
covered entities seeking information
concerning the new auditable records
requirements. However, to ensure
program integrity, the ability of a
covered entity to determine which drugs
are going to the entity’s eligible patients
has always been an essential element of
covered entity participation. Under this
rule, failure to comply with the
applicable requirements is treated as
violating the prohibition under sections
340B(a)(5)(B) and 340B(a)(5)(C) of the
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PHSA. Utilization of the 340B Program
is voluntary and covered entities should
take into account any burden they may
have in ensuring compliance. The
covered entity is responsible for
ensuring that records that document its
compliance are auditable by the
government or manufacturers in
accordance with section 340B(a)(5)(C) of
the PHSA. HRSA has instituted a
covered entity audit program, and in
these audits HRSA will include a review
of covered entities’ auditable records
that demonstrate compliance with this
regulation, when applicable.
Additionally, in accordance with
section 340B(a)(5) of the PHSA,
manufacturers have the right to audit
covered entities’ compliance with these
requirements. As already permitted by
this program, the covered entity may
also document its compliance by
developing an alternative system to
tracking each discounted drug through
the purchasing and dispensing process.
(59 FR 25113 (May 13, 1994)).
Alternative tracking systems must be
approved and will be considered by
HRSA on a case-by-case basis. Under
§10.21(c), affected covered entities that
cannot or do not wish to maintain
auditable records sufficient to
demonstrate compliance with this rule,
must purchase all orphan drugs,
regardless of indication, outside of the
340B Program.

Comment: While noting it will be
burdensome to make necessary
adaptations, some commenters stated
that their current split-billing software
and other systems can be updated to
track drug purchases with patient
diagnoses to create auditable records
that show compliance. One hospital
said it will be using ICD—-9—-CM codes
and noted this should be a relatively
simple approach that most hospitals
should be able to use. The commenter
thought this approach would likely be
over-inclusive regarding orphan drug
transactions, so there would be a low
risk of non-compliance. One hospital
said it would be difficult, but it would
be able to mine data from clinical
systems to support an audit trail to
comply with the recordkeeping
requirements. A few commenters
recognized there will be expenses
involved in complying with the
recordkeeping requirements of
§10.21(c), but believed the costs would
be more than offset by realized savings.
A few covered entity commenters
mentioned they would be ready and
willing to respond to government or
government-approved manufacturer
audit requests, as described under
proposed § 10.21(c).

Response: HRSA believes that
maintaining auditable records and
tracking the use of orphan drugs by
indication is achievable. The rule
continues to recognize that participation
in the 340B Program is voluntary and
allows covered entities to determine
whether to participate. Likewise,
covered entities that are unable or
unwilling to respond to an appropriate
audit request should not participate in
the 340B Program. In addition, covered
entities can propose alternative tracking
systems for approval by HRSA on a
case-by-case basis. While not applicable
to all covered entities, HRSA believes
the benefits of purchasing orphan drugs
in the 340B Program will typically
outweigh the costs of implementing
these systems.

Comment: Many commenters pointed
out that diagnosis codes and other
information are not readily available for
prescriptions handled in the retail
setting. Concerned that resulting costs
in the retail setting could outweigh the
benefits of participation in the 340B
Program, commenters asked HRSA to
create alternatives and take the
necessary steps in developing the final
rule to make certain covered entities
have a chance of participating and
benefitting from the 340B Program.

Response: HRSA recognizes that these
new requirements will require
additional procedures and system
capabilities. The affected hospitals will
need to determine how they will meet
these requirements and the cost of
ensuring compliance with this rule.
HRSA will continue to work with the
covered entities to which this provision
applies to provide information and
technical assistance to find efficient and
effective means of participating in the
340B Program. HRSA guidelines (59 FR
25113 (May 13, 1994)) allow the covered
entity discretion to develop an
alternative system, short of tracking
each discounted drug through the
purchasing and dispensing process, to
prove compliance. If an alternate system
of tracking is proposed, it must be
approved by HRSA. Each alternate
system of compliance will be reviewed
on a case-by-case basis (59 FR 25113
(May 13, 1994)). Under § 10.21(c),
affected covered entities that cannot or
do not wish to maintain auditable
records sufficient to demonstrate
compliance with this rule, must
purchase all orphan drugs, regardless of
indication, outside of the 340B Program.

Comment: Many commenters
suggested, as an alternative in both
hospital and retail settings, that HRSA
allow entities to conduct a retrospective
review or track historical utilization of
orphan drugs as a proxy for current

utilization rather than a drug-by-drug
analysis. Commenters suggested that
covered entities would submit these
alternative tracking systems to HRSA for
advance approval and said a flexible
approach would help ensure broader
participation in the 340B Program while
maintaining program integrity. One
commenter suggested HRSA could limit
the burdens by requiring covered
entities to maintain records of orphan
drugs that are actually used for the
orphan indication rather than tracking
all uses since orphan drug use is rare by
definition.

Response: HRSA believes the
legislative language permits an orphan
drug to be dispensed only for a non-
orphan condition under the 340B
Program. In order to ensure compliance,
the entity must maintain auditable
records sufficient to demonstrate
compliance with this rule. A proxy for
current utilization will not meet
auditable records compliance
requirements to determine if the orphan
drugs are used for a rare disease or
condition. However, HRSA is amenable
to alternate recordkeeping systems that
would permit such analysis.

Comment: One commenter expressed
concern about whether covered entities
could comply with proposed § 10.21(c),
without additional guidance from
HRSA. For instance, the commenter
noted that FDA’s Web site does not
include National Drug Codes (NDCs) for
orphan products, and said that HRSA
should provide guidance regarding
whether all drugs appearing on the FDA
orphan drug list would be eligible for
purchase for off-label uses.

Response: HRSA believes that the rule
provides sufficient direction for covered
entities to identify drugs that are subject
to the orphan drug provision and will
provide additional assistance as
appropriate. The rule specifies the
circumstances under which an orphan
drug meets the definition of covered
drug for the purposes of the 340B
Program. This information can be
accessed by the public at http://
www.accessdata.fda.gov/scripts/
opdlisting/oopd/index.cfm. Because of
the need for recordkeeping and tracking
by covered entities which are limited in
purchasing orphan drugs for rare
conditions, the 340B Program will use
the FDA’s list of drugs on a quarterly
basis. HRSA will publish on its public
Web site FDA’s section 526 list of drugs
on the first day of the month prior to the
end of the calendar quarter to govern the
following quarter’s purchases.
Manufacturers and covered entities will
use HRSA'’s published orphan drug list
to determine whether a drug is
designated under section 526 of the
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FFDCA and, if so, the rare indication for
which it is designated.

Comment: One wholesaler noted its
position in the middle of the supply
chain would likely make it necessary to
institute additional compliance
activities and/or offer additional
assistance to covered entities to help
them meet their compliance
responsibilities under proposed
§10.21(c). The wholesaler noted this
could add costs to its daily operations.

Response: HRSA encourages all
stakeholders to develop mechanisms to
ensure efficiency and compliance.
HRSA will continue to provide
technical assistance to stakeholders
regarding compliance requirements and
implementation of this rule.

Comment: Some commenters
expressed that the proposed rule failed
to address compliance issues and
enforcement of hospital noncompliance.
One commenter asserted that
manufacturers would be unable to audit
covered entities’ compliance with
section 340B(e) until existing audit
guidelines are amended through a
notice and comment process.

Response: The rule interprets the
meaning of section 340B(e) of the PHSA
and makes clear that failure to comply
is treated as a failure to comply with the
prohibition on transferring drugs to
individuals other than patients of the
entity under section 340B(a)(5)(B) of the
PHSA. This is consistent with previous
guidance issued by the Department after
notice and comment (59 FR 25113 (May
13, 1994)), which indicates that use of
340B discounted drugs in excluded
services (e.g., inpatient setting,
ineligible site) is drug diversion and
therefore violates section 340B(a)(5)(B)
of the PHSA. The current manufacturer
audit guidelines (61 FR 65406
(December 12, 1996)) apply to violations
of section 340B(a)(5)(B) of the PHSA,
and therefore manufacturers have the
ability to audit covered entities’
compliance with the orphan drug
provision pursuant to those guidelines.
A hospital’s non-compliance with the
requirements of this rule will be
pursued by the Department similarly to
any other violation of sections
340B(a)(5)(A) and 340B(a)(5)(B). HRSA
has instituted audits of covered entities,
and in future audits, HRSA will include
a review of covered entities’ auditable
records that demonstrate compliance
with this regulation, where applicable.
In addition, HRSA permits
manufacturer audits of covered entities
in which the manufacturer demonstrates
reasonable cause that the entity is
violating statutory prohibitions against
duplicate discounts (340B(a)(5)(A)) or
diversion (340B(a)(5)(B)).

Comment: Some commenters asserted
that, at the time of purchase, a given
drug’s indication will be unknown and
that after the drug is used it will be
impossible, under current coding
procedures, to determine whether the
drug was used for a rare indication or
otherwise.

Response: In those cases where a
covered entity cannot comply with the
requirement to maintain auditable
records demonstrating compliance with
the orphan drug rule, the rule states the
covered entity must purchase all orphan
drugs, regardless of indication, outside
the 340B Program to ensure compliance.
Prior to purchasing orphan drugs, an
entity is required to notify HRSA if it is
able to comply with this rule and if it
will be purchasing all orphan drugs
outside the 340B Program. HRSA will
add this information for relevant entities
to its public Web site so stakeholders
are aware of a covered entity’s
purchasing practices under this rule.
Covered entities will have the option of
either developing additional
documentation, using drugs purchased
outside 340B, or developing an
alternative method of compliance.
Alternate tracking systems will be
reviewed for approval by HRSA on a
case-by-case basis (59 FR 25113 (May
13, 1994)).

Comment: Several manufacturers
asserted that the proposed rule would
require manufacturers to participate in a
complex new framework in which they
would have to sell their orphan drugs to
newly-eligible entities through two
different accounts; determine whether
particular sales were going through
proper accounts; monitor the newly-
eligible entities, in an effort to ensure
that their 340B purchases of orphan
drugs were limited to circumstances
where the drugs were ultimately used
for non-orphan indications; and reduce
the risks of payment error by attempting
to educate the newly-eligible entities
about the rare disease(s) for which the
manufacturer’s orphan drugs were
designated and how those diseases
should be identified on claims forms. In
the aggregate, the costs of performing
these various new functions (including
costs of personnel, data systems,
services of relevant consultants, etc.)
would be significant, and would drain
resources from tasks central to the
company’s mission.

Response: The regulation does not
create new requirements or mandatory
functions for manufacturers that
participate in the 340B Program. The
340B Program already includes
circumstances where covered entities
purchase a drug from the manufacturer
both inside and outside of the 340B

Program (e.g., drugs that may be either
inpatient or outpatient, drugs subject to
Medicaid rebate claims, drugs for
individuals not eligible as patients).

3. Best Price

Comment: Several manufacturers
commented that HRSA cannot require
manufacturers to sell orphan drugs to
the newly-eligible entities at 340B
prices until CMS issues guidance
confirming explicitly that sales of
orphan drugs to newly-eligible entities
at (or below) 340B prices are exempt
from Medicaid Best Price
determinations.

Response: HRSA does not believe that
compliance with the 340B Program is
contingent upon implementing
regulations expressly addressing the
effect on Medicaid Best Price for orphan
drugs. As provided under section
340B(a)(10) of the PHSA, the law does
not prohibit manufacturers from
charging a price for a drug that is lower
than the maximum price that may be
charged under section 340B(a)(1). CMS
has the authority to issue regulations on
the Medicaid best price exemption. In
the absence of specific guidance,
manufacturers may make reasonable
assumptions in their calculations,
consistent with the general
requirements and intent of section 1927
of the Social Security Act, Federal
Regulations, the Medicaid drug rebate
agreement, and their customary
business practices.

4. Must Offer

Comment: One commenter asserted
that the proposed rulemaking represents
an impermissible attempt to implement
the “must offer” provision of the
Affordable Care Act and that the “must
offer” provision can only be
implemented if it is written into the
PPA. Section 340B(a)(1) of the PHSA
indicates that the PPA shall require
“. . . that the manufacturer offer each
covered entity covered outpatient drugs
for purchase at or below the applicable
ceiling price if such drug is made
available to any other purchaser at any
price.” Several other manufacturers
commented on the must offer provision
and expressed concerns about how that
language would be implemented. One
commenter argued that section
340B(a)(1) of the PHSA, as amended by
the Affordable Care Act to require
manufacturers to “‘offer each covered
entity covered drugs for purchase at or
below the applicable ceiling price if
such drug is made available to any other
purchaser at any price,” means that
manufacturers “must sell” orphan drugs
to covered entities under the terms of
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the statute, as interpreted by HRSA in
the proposed rule.

Response: This regulation is not
dependent upon implementation of the
“must offer” provision, and even if it
were, this regulation would be a
permissible implementation of that
provision. Long before the recent
inclusion of the “must offer”” provision
in the 340B statute by the Affordable
Care Act, the Department has
consistently held that manufacturers
may not single out covered entities from
their other customers for restrictive
conditions that would undermine the
statutory objective, and that
manufacturers must not place
limitations on transactions which would
have the effect of discouraging entities
from participating in the program (59 FR
25113 (May 13, 1994)). This would
include a requirement that
manufacturers offer drugs at the 340B
discount to 340B covered entities on the
same basis as its other customers. A
refusal to offer orphan drugs to a 340B
covered entity on the basis of 340B
Program participation would violate the
340B statutory requirements.

Section 340B(e) of the PHSA does not
alter a manufacturer’s obligation to sell
covered outpatient drugs at no greater
than the ceiling price to the designated
covered entities. In addition, the “must
offer” provision would not need to be
specifically written into the PPA prior
to taking effect. As the U.S. Supreme
Court recently confirmed (Astra USA v.
Santa Clara County, 131 S.Ct. 1342
(2011)), PPAs are not transactional,
bargained-for contracts, but simply
serve as the means by which drug
manufacturers opt into the statutory
framework of the 340B Program.

5. GPO Prohibition

Comment: Several manufacturers
commented that the proposed rule
permitting the use of a GPO to purchase
orphan drugs when used for the orphan
designated purpose was contrary to
statute and stated that there were no
statutory exceptions to the GPO
prohibition. Several manufacturers
expressed the view that the proposed
rule’s treatment of the GPO prohibition
as applied to free-standing cancer
hospitals was inconsistent with prior
application and would substantially
undermine the GPO prohibition.

Response: Section 340B(a)(4)(L)(iii) of
the PHSA requires certain hospitals
participating in the 340B Program to
“not obtain covered outpatient drugs
through a group purchasing
organization or other group purchasing
arrangement.”” The 340B statute
prevents disproportionate share
hospitals, children’s hospitals, and free-

standing cancer hospitals from
obtaining covered outpatient drugs
through a GPO. Of those entities, only
free-standing cancer hospitals are
impacted by the orphan drug exclusion.
In this final rule, free-standing cancer
hospitals are permitted to use a GPO to
purchase orphan drugs only when they
are transferred, prescribed, sold, or
otherwise used for the rare condition or
disease for which that orphan drug was
designated under section 526 of the
FFDCA, as these drugs are not covered
outpatient drugs for these hospitals for
purposes of the 340B Program. If the
free-standing cancer hospital chooses to
use a GPO for purchasing orphan drugs
when used for a rare disease or
condition for which it was designated,
it is required to maintain auditable
records that demonstrate full
compliance with orphan drug
purchasing requirements and
limitations. If a free-standing cancer
hospital does not have the necessary
tracking systems in place to ensure
compliance with the GPO prohibition
for the use of orphan drugs in non-
designated situations, it must purchase
all orphan drugs, regardless of
indication, through a separate
purchasing account outside of the 340B
Program and would not be permitted to
use a GPO for any of those drugs. HRSA
agrees that a free-standing cancer
hospital prohibited from using a GPO
under the 340B Program should not use
a GPO for the purchase of all orphan
drugs if the hospital cannot or is
unwilling to create auditable records
concerning orphan drug purchases.
Allowing a free-standing cancer hospital
to purchase all of its orphan drugs
through GPOs would, in effect, allow
hospitals to purchase orphan drugs that
are included in the definition of
“covered outpatient drugs,” which is
prohibited. The rule has been amended
to reflect this distinction.

Comment: Entities and their
stakeholder groups generally supported
proposed § 10.21(d), which allows a
free-standing cancer hospital that
decides not to use 340B for orphan
drugs to purchase orphan drugs through
a GPO instead. One commenter
explained that HRSA has the legal
authority to interpret the GPO
prohibition provision flexibly to permit
a free-standing cancer hospital to use a
GPO for all orphan drugs if it decides
not to track non-orphan use. The
commenters stated that this approach
provides cancer hospitals, which use a
much higher volume of orphan drugs
than other affected covered entities,
flexibility as they evaluate their
compliance options.

Response: HRSA disagrees with the
commenters who state that HRSA has
the flexibility to permit a free-standing
cancer hospital to use a GPO for all
orphan drugs if it decides not to track
non-orphan use. Under this assertion,
the free-standing cancer hospital could
use a GPO for any orphan drug, whether
used for a common condition or used
for the orphan designation. However, as
noted above, the statute is clear that
certain entities, including a free-
standing cancer hospital, cannot use a
GPO for obtaining covered outpatient
drugs. HRSA has concluded that the
statute does not permit the commenter’s
proposed alternative because orphan
drugs being used for non-rare
indications are covered outpatient drugs
and included in the 340B Program.
While HRSA recognizes that the volume
of drugs utilized by a free-standing
cancer hospital is substantial, and such
a hospital has the desire to minimize
administrative burden, it does not
change the definition of covered
outpatient drug for purposes of the GPO
prohibition. A hospital can choose not
to enroll in the 340B Program if it
calculates that the benefits are not
sufficient given the program
requirements to track purchases.

6. Impact on Orphan Drug Incentives

Comment: Several manufacturers
expressed that the proposed rule would
significantly undermine financial
benefits for manufacturers by sharply
reducing economic incentives for the
manufacturing of therapies to treat rare
diseases. In contrast, other commenters
suggest that the rule as proposed would
upset the balance in the marketplace by
creating incentives for the manufacturer
to seek the development of drugs for
rare diseases or conditions.

Response: This rule implements the
PHSA statute for the 340B Program. It
does not, nor does HRSA have the
authority, to alter the statutory
incentives for orphan drug development
under the FFDCA. Manufacturers that
seek orphan-drug designations for rare
diseases under the FFDCA continue to
receive the full statutory benefits for
those designations under this rule. The
incentives provided to manufacturers of
orphan drugs are specific to an orphan
drug designation for a rare disease or
condition.

Comment: Some covered entity
commenters assert that the orphan drug
exclusion, as proposed, follows the
spirit of the 340B Program, providing
new entities access to the program while
preserving financial incentives for
manufacturers. According to these
comments, the proposed rule is
consistent with the FDA’s approach of
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tying tax credits, market exclusivity,
orphan drug research grants, user fee
exemptions, and other orphan drug
incentives to orphan drug indications.
One commenter pointed out that the
exclusion of orphan drugs from 340B
pricing for certain newly-eligible
entities is, in effect, yet another
incentive to promote investment in
drugs for the diagnosis or treatment of
rare diseases or conditions. This
commenter believes the incentive is
properly limited to orphan drugs when
used for a rare disease or condition and
is consistent with Congressional intent
that the 340B orphan drug exclusion
protect those drugs used for orphan
diseases and populations.

Response: HRSA agrees that the
orphan drug exclusion as outlined in
this regulation follows the intent of the
340B Program by providing the newly
added entities access to the program
benefits while preserving financial
incentives for manufacturers to develop
orphan drugs for rare diseases or
conditions.

7. Impact on Covered Entities

Comment: All of the comments from
covered entities and their stakeholder
groups concurred with HRSA’s estimate
that the proposed rule would result in
a net savings for affected covered
entities. Some said the savings would be
difficult to quantify, but one commenter
noted that orphan drugs made up only
1.5 percent of their pharmacy inventory
last year, but accounted for 52 percent
of inventory costs. Many comments
from covered entities provided HRSA
with estimates of potential savings
estimated to be between $360,000 and
$3,000,000 annually. All of the
commenters said that significant savings
from the 340B Program are needed to
safeguard the financial stability of
safety-net providers and allow them to
extend improved care to their patients.
Another said the funds saved on orphan
drugs through the 340B Program are
desperately needed to help patients in
rural communities. A few commenters
said that a broad interpretation of the
exclusion that includes drugs used for
non-rare indications would so
substantially reduce program savings so
as to make the overall costs outweigh
the benefits of 340B participation.

Response: HRSA continues to believe
that although difficult to estimate with
specificity, the final rule strikes the
appropriate balance between providing
340B covered entity legislatively-
required discounts, while preserving the
incentives of manufacturers to continue
to produce orphan drug products for
rare diseases and conditions. The final
rule is expected to benefit the affected

covered entities by establishing
certainty as to the applicability of the
exclusion and ensuring the option of
continued access to drugs that, although
designated as orphan drugs for certain
indications, are approved for broader
uses.

8. Impact on Patient Populations

Comment: Some comments from
manufacturers and manufacturer groups
expressed the view that the proposed
rule would threaten the well-being of
vulnerable populations by decreasing
access to needed orphan drugs by
delaying the purchase and dispensing of
medications due to the need to do so on
an indication basis.

Response: Hospitals that participate
in the 340B Program are already
required to manage drug purchases to
ensure that drugs used in the 340B
Program are for outpatient purposes
only. Participation in the 340B Program
is voluntary and covered entities are not
prohibited under section 340B from
purchasing drugs outside of the 340B
Program. Covered entities are never
encouraged to delay dispensing drugs in
any manner that would threaten the
health and safety of a patient.

Comment: Some manufacturers
expressed that the proposed rule would
jeopardize the economic viability of a
product by substantially reducing its
commercial marketplace.

Response: HRSA believes that the
final rule’s interpretation best meets the
intent of Congress in the enactment of
section 340B(e) of the PHSA, and that
implementation of this rule will not
result in jeopardizing the economic
viability of orphan drug products. The
impact of this final rule is narrowed by
the fact that the orphan drug exclusion
only applies to a subset of newly-
eligible entities which are expected to
make up a small percentage of the total
purchases of covered outpatient drugs
through the 340B Program. Covered
entity drug purchases under the entire
340B Program are estimated at $6
billion, making up an estimated 2
percent of the total prescription drug
market. In fiscal year 2012, the covered
entities to which this rule applies
comprised an estimated 3.13 percent of
total 340B sales for all covered entities.
The purchase of orphan drugs would be
a subset of these purchases. All other
eligible 340B entities may purchase
orphan drugs for any disease or
condition.

Comment: Several entities
commented that they use the additional
savings from the purchase of orphan
drugs for non-orphan indications at
340B pricing to benefit their patients
and communities. One called the

proposal an important step in
supporting access and comprehensive
provision of healthcare for millions of
Americans. Certain comments from the
four most recently eligible entities noted
specific plans to use savings to expand
pharmacy services, reduce medication
costs for the neediest patients, provide
medication therapy management
services, and reduce readmission rates
at their institutions. Several commenters
said they needed the benefits of 340B
Program participation to help offset the
costs of uncompensated care they
provide to their communities each year.
One comment asserts the inability of
covered entities to obtain orphan drugs
under the 340B Program would have a
huge negative impact on the ability of
patients to treat their diseases when
these drugs become too expensive and
unattainable.

Response: HRSA believes that this
rule’s interpretation provides clarity in
the marketplace, reflects the intent of
Congress to maintain the 340B savings
for newly-eligible covered entities, and
protects the financial incentives for
manufacturing orphan drugs designated
for a rare disease or condition.

9. Effective Date/Application on Past vs.
Prospective

Comment: Some manufacturers
commented that the rule should only be
applied prospectively. One stated that a
good faith interpretation prior to the
finalization of a regulation should be
allowed to stand. Some stated that
applying the standard to prior sales
would be inappropriate and
administratively burdensome.

Response: HRSA agrees that
attempting to apply the final rule
retrospectively would be
administratively burdensome and
difficult to implement for all
stakeholders. The final rule will only
apply prospectively.

10. Miscellaneous

Comment: One commenter asked
HRSA to clarify how the rule would
apply to contract pharmacies of affected
covered entities. In particular, the
commenter asked HRSA to allow
covered entities to use a different
compliance approach at their main and
contract facilities. Under this scenario,
the main facility would maintain
auditable records to show compliance
under §10.21(c), while a satellite
facility using a contract pharmacy
would be allowed not to comply with
the recordkeeping requirements and
purchase all orphan drugs outside the
340B Program.

Response: Covered entities and their
contract pharmacies are required to
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keep auditable records and provide
them upon either HRSA’s request or
upon a government-approved
manufacturer audit request, provided
that audit request directly pertains to
the covered entity’s compliance with
section 340B(e) of the PHSA. Contract
pharmacies are under the same
compliance requirements with this rule
as a covered entity. Affected covered
entities with contract pharmacies that
cannot or do not wish to maintain
auditable records sufficient to
demonstrate compliance with this rule,
must purchase all orphan drugs,
regardless of indication, outside the
340B Program. A covered entity that is
listed on the 340B database and
compliant with the auditable records
requirement for orphan drugs purchased
under 340B can have an outpatient
facility that chooses not to comply with
the recordkeeping requirement if the
outpatient facility makes all of its
orphan drug purchases outside the 340B
Program.

A covered entity that cannot or does
not wish to maintain auditable records
sufficient to demonstrate compliance
with this rule, must inform HRSA and
purchase all orphan drugs outside of the
340B Program regardless of the
indication for which the drug is used.
Once a hospital is enrolled in 340B, it
may change its decision to purchase all
orphan drugs outside of the 340B
Program on a quarterly basis by
notifying HRSA.

Comment: One manufacturer
requested that HRSA clarify that
covered entities that lose their eligibility
for the 340B Program are not permitted
to participate while seeking to meet
eligibility requirements.

Response: Once a covered entity is no
longer eligible for the 340B Program and
removed from the 340B public database,
that entity is not eligible to purchase
340B drugs.

IV. Economic and Regulatory Impact

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic, public
health and safety effects, distributive
impacts, and equity). Executive Order
13563 emphasizes the importance of
quantifying both costs and benefits, or
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been designated a “significant
action” under section 3(f) of Executive
Order 12866. The rule has been
reviewed by the Office of Management
and Budget.

Impact of the New Rule

Analysis of Impacts

HHS has examined the impact of this
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4). By way of background, the
requirement that all covered entities
maintain auditable records of 340B
purchases is mandated by statute
(340B(a)(5)(C) of the PHSA) and pre-
dates this rule. Therefore, this
regulation does not increase the burden
of tracking or making available
auditable records of 340B drug
purchases not impacted by the orphan
drug exclusion.

This regulation does implement a
revision to the preexisting statutory
recordkeeping requirement by
necessitating that newly covered entities
listed in § 10.21(b) be responsible for
ensuring that any orphan drugs
purchased through the 340B Program
are not transferred, prescribed, sold, or
otherwise used for the rare condition or
disease for which the orphan drugs are
designated under section 526 of the
FFDCA. A newly covered entity will be
required to declare whether it will
purchase orphan drugs under 340B in
its initial application, annual
recertification, or change request. Only
when a newly covered entity can
maintain and provide auditable records
that track the indication for 340B
purchases of orphan drugs, will the
entity be in compliance with this
regulation. Tracking the indication for
orphan drugs may increase the
administrative burden of utilizing
orphan drugs under the 340B Program.
HRSA has no data or experience to
employ in projecting a burden estimate
in these cases.

Our approach at implementation
complies with statutory requirements
while giving covered entities the
flexibility to develop an alternative
system of compliance (which must be
approved by the Secretary) or decide not
to use orphan drugs under the statute
should they determine the burden to be
excessive. Finally, none of the
comments received provided a less
burdensome alternative that meets the
existing statutory requirements or
provided information to quantify the
burden under the Paperwork Reduction
Act.

The Regulatory Flexibility Act (RFA)
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. For purposes of the regulatory
flexibility analysis, we consider all
health care providers to be small entities

either by virtue of meeting the SBA size
standard for a small business, or for
being a nonprofit organization that is
not dominant in its market. The current
SBA size standard for health care
providers ranges from annual receipts of
$7 million to $34.5 million. States and
individuals are not considered small
entities under the RFA.

Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement, which includes an
assessment of anticipated costs and
benefits, before promulgating any final
rule that includes any Federal mandate
that may result in the expenditure by
state, local, and tribal governments, in
the aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any one year.
The current threshold after adjustment
for inflation is $139 million, using the
most current (2011) Implicit Price
Deflator for the Gross Domestic Product.
HHS does not expect this final rule to
result in any 1-year expenditure that
would meet or exceed this amount.

In accordance with Executive Order
12866, we analyzed the potential
economic effects of the proposed rule.
As stated above, we are unable to
quantify either the costs or the benefits
of the final rule. However, we expect the
benefits to exceed the costs as explained
below.

HHS has reviewed this final rule in
accordance with Executive Order 13132
regarding federalism, and has
determined that it does not have
“federalism implications.” This rule
would not “have substantial direct
effects on the states, or on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.”

The requirements set forth in this
final rule will not adversely affect the
following family elements: family
safety, family stability, marital
commitment; parental rights in the
education, nurture and supervision of
their children; family functioning,
disposable income or poverty; or the
behavior and personal responsibility of
youth, as determined under section
654(c) of the Treasury and General
Government Appropriations Act of
1999.

A. Costs, Benefits and Transfer Effects of
the Regulation
1. Impact on Covered Entities

The final rule provides covered
entities with clarity on the meaning of
section 340B(e) of the PHSA and
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provides flexibility in making
purchasing decisions. Under the final
rule, covered entities will have the
choice to either purchase a drug with an
orphan designation under the FFDCA
outside of the 340B Program or to
purchase such drugs under the 340B
Program while maintaining auditable
records required under section
340B(a)(5)(C) of the PHSA that show
that such drugs are not used for an
orphan drug indication. HHS is not able
at this time to estimate the costs of
showing compliance for those affected
entities that choose to purchase orphan
drugs under 340B. However, as of April
1, 2013, 967 parent facilities and 2212
outpatient/child sites of the four types
of affected entities are enrolled. Affected
entities make up 10.3 percent of all
covered entity types.

HHS has received anecdotal
information suggesting that, absent this
final rule, some manufacturers have
refused to offer any orphan drugs for
any indication under 340B to the newly-
affected covered entities. By clarifying
that such actions are inconsistent with
drug manufacturers’ participation
agreements related to the 340B Program,
the final rule is expected to increase
affected covered entities’ access to 340B
price reductions on orphan drugs when
those drugs are used for indications
other than those for which the drug
received an orphan drug designation.
HHS does not have sufficient
information to make a comprehensive
assessment.

The total amount in reduced
expenditures of drugs resulting from
this rule depends on market activity
absent this regulation, compared with
market activity following promulgation
of this final rule. We have estimates that
the orphan drug market as a whole for
both inpatient and outpatient services is
approximately $40 billion. In general,
covered entity purchases under the
entire 340B Program are estimated at $6
billion and make up an estimated 2
percent of the total prescription drug
market. The only covered entities
impacted by this final rule are the
entities listed in 340B(e). In fiscal year
2012, these covered entities only made
up an estimated 3.13 percent of total
340B sales for all covered entities. The
purchase of orphan drugs would be a
subset of these purchases.

The savings for entities purchasing
under 340B varies considerably, with
savings as high as 50 percent. HHS
estimates that the final rule will help
ensure sales at or below the 340B ceiling
price in 50 to 75 percent of such sales
to the newly-eligible entities where
orphan designated drugs are used for an
indication other than the rare disease or

indication for which the orphan drug
received its designation. Based upon
these estimates, HHS projects that the
final rule may result in a $6 to $9
million reduction in the cost to acquire
drugs by the affected covered entities
versus what these affected entities are
paying to orphan drug manufacturers
without the proposed rule for the
purchase of these drugs for non-rare
indications. HHS does not have
sufficient data on the breakout of
inpatient versus outpatient drug use.
This cost reduction would be less if
outpatient purchases by these covered
entities were significantly less than
inpatient purchases (e.g., if outpatient
drugs were 50 percent of orphan drug
purchases, then the cost reduction
would only be $10 to $15 million).
While concrete estimates cannot be
provided, HHS concludes that this rule
will result in a net economic benefit to
the affected covered entities. This
conclusion is based upon the
assumption that the final rule will result
in greater access to 340B pricing on
drugs that have an orphan designation
and are being purchased for non-rare
uses, than without the rule, on the
grounds that the flexibility provided to
covered entities will permit them to
utilize the program only where there is
a net economic benefit. Without a rule,
there would be continued uncertainty
and variability with a general tendency
among many manufacturers to broadly
interpret the exclusion which would
minimize or eliminate savings to the
covered entities.

2. Impact on Participating
Manufacturers

The final rule creates no new
reporting or record-keeping
requirements for manufacturers that
have a 340B PPA with the Secretary.
The final rule clarifies section 340B(e)
to assist manufacturers in complying
with their statutory responsibilities. As
noted above, by definition, all 340B
drugs must have marketing approval for
at least one indication. There are
approximately 390 drugs that have been
approved by the FDA for rare diseases
and conditions. There is relatively little
quantitative data published on the
orphan drug sector and the data
published emphasizes approval for rare
indications. Data currently publicly
available from the FDA on orphan
designated drugs tends to focus on
approval for rare indications as opposed
to non-rare indications. Of those drugs,
only those used for outpatients and for
non-rare indications are eligible for
purchase under the 340B Program. The
pharmaceutical manufacturers of these
orphan designated drugs with at least

one marketing approval will be affected
by this rule.

The impact of this final rule is
narrowed by the fact that the orphan
drug exclusion only applies to a subset
of newly-eligible rural hospitals, critical
access hospitals, and free-standing
cancer hospitals which in fiscal year
2012, made up an estimated 3.13
percent of total 340B sales for all
covered entities. The overall economic
impact is therefore difficult to estimate.
In general, having a drug subject to the
340B ceiling price provides a cost
savings to the purchasing covered
entities and, if the drug would have
otherwise been purchased at higher
cost, a loss of that additional revenue to
the manufacturer. The impact of this
rule would vary considerably from drug
to drug, depending on such factors as
the level of utilization of drugs with
orphan designations by the affected
covered entities for non-rare
indications, the elasticity of demand by
the affected patient population, and the
availability and cost of alternative
treatments. Such anticipated cost
savings and revenue losses would not
occur when orphan designated drugs are
purchased for their designated rare uses.

3. Impact on other Parties

HHS has concluded that this final rule
will not have a significant impact on
those third party firms that do business
with covered entities and drug
manufacturers. To the extent that third
parties are indirectly affected, HHS
estimates that this will result in lowered
cost due to increased certainty in the
market place and reduced likelihood of
disputes as to whether a covered entity
was properly charged, and decrease the
number of disputes between
wholesalers and manufacturers.

B. Regulatory Flexibility Analysis

The final rule provides flexibility for
the affected covered entities while
supporting all statutory requirements.
Alternative interpretations of section
340B(e) would reduce flexibility for
covered entities, and particular smaller
covered entities, and potentially
undermine the addition of entities
added to section 340B(a)(4) by the
Affordable Care Act, by making it less
economically feasible for these entities
to participate.

Paperwork Reduction Act

The final rule contains information-
collection activities for certain covered
entities that voluntarily choose to
purchase designated orphan drugs by
requiring them to establish internal data
systems to ensure compliance with the
statute. The information collection
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requirements will assist covered entities
in maintaining program integrity and
compliance with the requirements in
Section 340B of the PHSA. The existing
information collection activities are
based on data collection requirements
approved by the Office of Management
and Budget (OMB No. 0915-0176 and
OMB No. 0915-0327). The new
statutory orphan drug requirements will
necessitate an additional level of data to
include the indication for which the
orphan drug was prescribed or used.

In some cases the existing systems
may include sufficient information to
determine the indication for which the
drug was used, in other cases new
systems will need to be developed if the
covered entity chooses to purchase
orphan drugs under 340B. The
administrative burden of making this
change is difficult to estimate and no
comments were received to assist us in
doing so.

The final rule references statutory
requirements to maintain auditable
records sufficient to demonstrate
program requirements. As required by
the Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3507(d)), a copy of this
final rule was submitted to the Office of
Management and Budget for its review
of the collection of information.

Dated: May 20, 2013.
Mary K. Wakefield,
Administrator, Health Resources and Services
Administration.
Approved: July 15, 2013.
Kathleen Sebelius,
Secretary.

List of Subjects in 42 CFR Part 10

Biologics, Business and industry,
Diseases, Drugs, Health, Health care,
Health facilities, Hospitals, Orphan
drugs, 340B Drug Pricing Program.

For the reasons stated in the
preamble, the Department of Health and
Human Services, Health Resources and
Services Administration adds 42 CFR
part 10 to subchapter A to read as
follows:

PART 10—340B DRUG PRICING
PROGRAM

Sec.

Subpart A—General Provisions

10.1 Purpose.

10.2 Summary of 340B Drug Pricing
Program.

10.3 Definitions.

Subpart B—Eligibility To Purchase 340B
Drugs

10.10 Entities eligible to participate in the
340B Drug Pricing Program.

Subpart C—Drugs Eligible for Purchase

under 340B

10.20 Drugs eligible for purchase Under
340B.

10.21 Exclusion of orphan drugs for certain
covered entities.

Authority: Sec. 340B of the Public Health
Service Act (42 U.S.C. 256b), as amended;
Sec. 215 of the Public Health Service Act (42
U.S.C. 216), as amended; Sec. 526 of the
Federal Food, Drug, and Cosmetic Act, as
amended (21 U.S.C. 360bb); Sec. 701(a) of the
Federal Food, Drug, and Cosmetic Act, as
amended (21 U.S.C. 371(a)); Sec. 1927 of the
Social Security Act, as amended (42 U.S.C.
1396r-8).

Subpart A—General Provisions

§10.1 Purpose.

This part implements section 340B of
the Public Health Service Act (PHSA)
“Limitation on Prices of Drugs
Purchased by Covered Entities.”

§10.2 Summary of 340B Drug Pricing
Program.

Section 340B of the PHSA instructs
the Secretary of Health and Human
Services to enter into agreements with
manufacturers of covered drugs under
which the amount required to be paid
to these manufacturers by certain
statutorily-defined entities does not
exceed the average manufacturer price
for the drug under title XIX of the Social
Security Act (SSA) reduced by a rebate
percentage which is calculated as
indicated in 340B(a)(1) and
340B(a)(2)(A). Manufacturers
participating in the 340B Drug Pricing
Program (340B Program) are required to
provide these discounts on all covered
outpatient drugs sold to participating
340B covered entities.

§10.3 Definitions.

Ceiling price means the maximum
statutory price established under section
340B(a)(1) of the PHSA.

Covered entity means an entity that
meets the requirements under section
340B(a)(5) of the PHSA and is listed in
section 340B(a)(4) of the PHSA.

Covered outpatient drug has the
meaning set forth in section 1927(k) of
the SSA.

Group purchasing organization (GPO)
is an entity that contracts with
purchasers, such as hospitals, nursing
homes, and home health agencies, to
aggregate purchasing volume and
negotiate final prices with
manufacturers, distributors, and other
vendors.

Manufacturer has the same meaning
as set forth in section 1927(k)(5) of the
SSA.

Orphan drug means a drug designated
by the Secretary under section 526 of

the Federal Food, Drug, and Cosmetic
Act (FFDCA).

Participating drug manufacturer
means a manufacturer that has entered
into a Pharmaceutical Pricing
Agreement with the Secretary.

Pharmaceutical Pricing Agreement
(PPA) means an agreement described in
section 340B(a)(1) of the PHSA.

Secretary means the Secretary of
Health and Human Services and any
other officer or employee of the
Department of Health and Human
Services to whom the authority
involved has been delegated.

Section 340B means section 340B of
the PHSA.

Subpart B—Eligibility To Purchase
340B Drugs

§10.10 Entities eligible to participate in
the 340B Drug Pricing Program.

Only organizations meeting the
definition of a covered entity and listed
on the 340B database are eligible to
purchase covered outpatient drugs
under the 340B Program. A covered
entity remains responsible for
complying with all other 340B
requirements and applicable Federal,
state, and local laws.

Subpart C—Drugs Eligible for
Purchase Under 340B

§10.20 Drugs eligible for purchase under
340B.

The definition of a covered outpatient
drug has the meaning given to such term
in section 1927(k)(2) of the SSA except
as provided in § 10.21 of this part.

§10.21 Exclusion of orphan drugs for
certain covered entities.

(a) General. For the covered entities
described in paragraph (b) of this
section, a covered outpatient drug does
not include orphan drugs that are
transferred, prescribed, sold, or
otherwise used for the rare condition or
disease for which that orphan drug was
designated under section 526 of the
FFDCA. A covered outpatient drug
includes drugs that are designated
under section 526 of the FFDCA when
they are transferred, prescribed, sold, or
otherwise used for any medically-
accepted indication other than treating
the rare disease or condition for which
the drug was designated under section
526 of the FFDCA.

(b) Covered entities to which the
orphan drug exclusion applies. (1) The
exclusion of orphan drugs when used to
treat the rare disease or condition for
which the drug was designated under
section 526 of the FFDCA from the
definition of covered outpatient drugs
described in paragraph (a) of this
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section shall only apply to the following
covered entities: free-standing cancer
hospitals qualifying under section
340B(a)(4)(M) of the PHSA, critical
access hospitals qualifying under
section 340B(a)(4)(N) of the PHSA, and
rural referral centers and sole
community hospitals qualifying under
section 340B(a)(4)(O) of the PHSA. The
exclusion does not apply to the
remaining covered entities that meet the
340B Program eligibility requirements.

(2) When an entity described in this
paragraph (b) meets more than one
eligibility criterion as a covered entity,
the entity shall select its eligibility type
and notify the Secretary. These eligible
entities are limited to participating in
the 340B Program under only one
covered entity hospital type and shall
abide by all applicable restrictions and
requirements for that entity type. A
covered entity subject to this provision
may only change its participation type
to another hospital entity type on a
quarterly basis upon express written
confirmation from the Secretary.

(c) Covered entity responsibility to
maintain records of compliance. (1) A
covered entity listed in paragraph (b) of
this section is responsible for ensuring
that any orphan drugs purchased
through the 340B Program are not
transferred, prescribed, sold, or
otherwise used for the rare condition or
disease for which the orphan drugs are
designated under section 526 of the
FFDCA. A covered entity listed in
paragraph (b) of this section that
purchases orphan drugs under the 340B
Program is required to maintain and
provide auditable records on request
which document the covered entity’s
compliance with this requirement
available for audit by the Federal
Government or, with Federal
Government approval, by the
manufacturer.

(2) A covered entity may develop an
alternative system by which it can prove
compliance. Any alternate system must
be approved by the Secretary prior to
implementation. Each alternate system
of compliance will be reviewed on a
case-by-case basis.

(3) A covered entity listed in
paragraph (b) of this section that cannot
or does not wish to maintain auditable
records sufficient to demonstrate
compliance with this rule, must notify
HRSA and purchase all orphan drugs
outside of the 340B Program regardless
of the indication for which the drug is
used. Once a hospital is enrolled in
3408, it may change its decision to
purchase all orphan drugs outside of the
340B Program on a quarterly basis by
notifying HRSA.

This documentation will be made
public. This information will also be
verified during the annual
recertification process.

(d) Use of group purchasing
organizations by a free-standing cancer
hospital. (1) A free-standing cancer
hospital enrolled under section
340B(a)(4)(M) must also comply with
the prohibition against using a GPO
under section 340B(a)(4)(L)(iii) of the
PHSA for the purchase of any covered
outpatient drug.

(2) A covered entity that is a free-
standing cancer hospital cannot use a
GPO to purchase orphan drugs when
they are transferred, prescribed, sold, or
otherwise used for an indication other
than the rare condition or disease for
which that orphan drug was designated
under section 526 of the FFDCA.

(3) A covered entity that is a free-
standing cancer hospital may use a GPO
for purchasing orphan drugs when
orphan drugs are transferred,
prescribed, sold, or otherwise used for
the rare disease or condition for which
it was designated under section 526 of
the FFDCA.

(4) If a covered entity that is a free-
standing cancer hospital chooses to use
a GPO for purchasing an orphan drug
used for a rare disease or condition for
which it is designated, it is required to
maintain auditable records that
demonstrate full compliance with the
orphan drug purchasing requirements
and limitations. A free-standing cancer
hospital covered entity that cannot or
does not wish to maintain auditable
records sufficient to demonstrate
compliance, must notify HRSA and
purchase all orphan drugs outside of the
340B Program, regardless of indication
for which the drug is used, and is not
permitted to use a GPO to purchase
those drugs. Once a free-standing cancer
hospital is enrolled in 340B, it may
change its decision to purchase all
orphan drugs outside of the 340B
Program on a quarterly basis by
notifying HRSA. This documentation
will be made public. This information
will also be verified during the annual
recertification process.

(e) Identification of orphan drugs.
Designations under section 526 of the
FFDCA are the responsibility of and
administered by the FDA. Only covered
outpatient drugs that match the listing
and sponsor of the orphan designation
are considered orphan drugs for
purposes of this section. HRSA will
publish on its public Web site FDA’s
section 526 list of drugs that will govern
the next quarter’s purchases.

(f) Failure to comply. Failure to
comply with this section shall be
considered a violation of sections

340B(a)(5) and 340B(e) of the PHSA, as
applicable.

[FR Doc. 2013—-17547 Filed 7—22-13; 8:45 am]
BILLING CODE 4165-15-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[IB Docket No. 11-133; FCC 13-50]

Review of Foreign Ownership Policies
for Common Carrier and Aeronautical
Radio Licensees

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission (Commission) is correcting
a final rule that appeared in the Federal
Register of July 10, 2013 (78 FR 41314).
The document issued final rules that
apply to foreign ownership of common
carrier, aeronautical en route and
aeronautical fixed radio station
licensees.

DATES: Effective on August 9, 2013.
FOR FURTHER INFORMATION CONTACT:
Susan O’Connell or James Ball, Policy
Division, International Bureau, FCC,
(202) 418-1460 or via the Internet at
Susan.OConnell@fcc.gov and
James.Ball@fcc.gov.

SUPPLEMENTARY INFORMATION: In FR Doc.
2013-15314 appearing on page 41314 in
the Federal Register of Wednesday, July
10, 2013, the following corrections are
made:

Subpart F—Wireless Radio Services
Applications and Proceedings
[Corrected]

m 1. On page 41321, in the third column,
the heading of the table of contents for
§§ 1.990 through 1.994, “Foreign
Ownership of U.S.-Organized Entities
That Control Common Carrier,
Aeronautical en Route, And
Aeronautical Fixed Radio Station
Licensees” is corrected to read “Foreign
Ownership of Common Carrier,
Aeronautical en Route, And
Aeronautical Fixed Radio Station
Licensees”.

m 2. On page 41322, in the first column,
the undesignated center heading for

§§ 1.990 through 1.994, “Foreign
Ownership of U.S.-Organized Entities
That Control Common Carrier,
Aeronautical en Route, And
Aeronautical Fixed Radio Station
Licensees” is corrected to read “Foreign
Ownership of Common Carrier,
Aeronautical en Route, And
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Aeronautical Fixed Radio Station
Licensees”.

§1.994 [Corrected]

m 3. On page 41330, in the third column,
in §1.994(d), under the heading
Example (for rulings issued under
§1.990(a)(2)), correct the second
sentence by removing the open
parenthesis at the beginning of the
sentence, to read as follows: A U.S.
citizen holds the remaining 52 percent
equity and voting interests in U.S.
Corporation A, and the remaining 51
percent equity and voting interests in
Licensee are held by its U.S.-organized
parent, which has no foreign ownership.
Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2013-17711 Filed 7-22-13; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25

[IB Docket No. 95-91; FCC 12-130]

Establishment of Rules and Policies
for the Digital Audio Radio Satellite
Service in the 2310-2360 MHz
Frequency Band

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, the
revised information collections for
Satellite Digital Audio Radio Service
(SDARS) terrestrial repeaters adopted in
an Order on Reconsideration of the
Commission’s rules to Govern the
Operation of Wireless Communications
Services in the 2.3 GHz Band;
Establishment of Rules and Policies for
the Digital Audio Radio Satellite Service
in the 2310-2360 MHz Frequency
Band,” WT Docket No. 07-293, IB
Docket No. 95-91 (FCC 12-130). This
notice is consistent with the Order on
Reconsideration, which stated that the
Commission would publish a document
in the Federal Register announcing the
effective date of those rules.

DATES: The amendments to 47 CFR
25.263(b) and 25.263(c) published at 78
FR 9605, February 11, 2013, are
effective July 23, 2013.

FOR FURTHER INFORMATION CONTACT:
Stephen Duall, Satellite Division,

International Bureau, at (202) 418-1103,
or email: stephen.duall@fcc.gov.
SUPPLEMENTARY INFORMATION: This
document announces that, on June 27,
2013, OMB approved, for a period of
three years, the revised information
collection requirements relating to the
access stimulation rules contained in
the Commission’s Order on
Reconsideration, FCC 12-130,
published at 78 FR 9605, February 11,
2013. The OMB Control Number is
3060-1153. The Commission publishes
this notice as an announcement of the
effective date of the rules. If you have
any comments on the burden estimates
listed below, or how the Commission
can improve the collections and reduce
any burdens caused thereby, please
contact Cathy Williams, Federal
Communications Commission, Room
1-C823, 445 12th Street SW.,
Washington, DC 20554. Please include
the OMB Control Number, 3060-1153,
in your correspondence. The
Commission will also accept your
comments via email at PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to
fee504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
(202) 418-0530 (voice), (202) 418—-0432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received final OMB approval on June
27,2013, for the information collection
requirements contained in the
modifications to the Commission’s rules
in 47 CFR part 25.

Under 5 CFR 1320, an agency may not
conduct or sponsor a collection of
information unless it displays a current,
valid OMB Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Number is
3060-1153.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104—13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060—-1153.

OMB Approval Date: June 27, 2013.

OMB Expiration Date: June 30, 2016.

Title: Satellite Digital Radio Service
(SDARS).

Form Number: N/A.

Respondents: Business or other for-
profit entities.

Number of Respondents and
Responses: 1 respondent; 54 responses.
Estimated Time per Response: 3—12

hours.

Frequency of Response: Annual and
on-occasion reporting requirements;
Recordkeeping requirement; Third party
disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefits. The statutory
authority for this information collection
is contained in sections 4, 301, 302, 303,
307, 309, and 332 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154, 301, 302a, 303,
307, 309, and 332.

Total Annual Burden: 308 hours.

Total Annual Cost: $97,710.

Nature and Extent of Confidentiality:
An assurance of confidentiality is not
offered because the information
collection does not affect individuals or
households; thus, there are no impacts
under the Privacy Act.

Privacy Act: No impact(s).

Needs and Uses: The Federal
Communications Commission
(“Commission”’) received approval from
the Office of Management and Budget
(OMB) to revise OMB Control No. 3060—
1153 to reflect new and/or modified
information collections as a result of an
Order on Reconsideration titled “In the
Matter of Amendment of part 27 of the
Commission’s rules to Govern the
Operation of Wireless Communications
Services in the 2.3 GHz Band;
Establishment of Rules and Policies for
the Digital Audio Radio Satellite Service
in the 2310-2360 MHz Frequency
Band,” WT Docket No. 07-293, IB
Docket No. 95-91 (FCC 12-130).

On October 17, 2012, the Commission
adopted and released an Order on
Reconsideration that addressed five
petitions for reconsideration of the 2010
WCS R&O and SDARS 2nd R&O. The
petitions sought reconsideration or
clarification of the Commission’s
decisions in the 2010 WCS R&O and
SDARS 2nd R&O regarding the technical
and policy rules governing the operation
of WCS stations in the 2305-2320 MHz
and 2345-2360 MHz bands and the
operation of SDARS terrestrial repeaters
in the 2320-2345 MHz band.

As part of the Order on
Reconsideration, the Commission
adopted proposals to relax the
notification requirements for SDARS
licensees under § 25.263(b) & (c) of the
Commission’s rules. As adopted in the
2010 WCS R&O and SDARS 2nd R&O,

§ 25.263(b) requires SDARS licensees to
share with WCS licensees certain
technical information at least 10
business days before operating a new
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repeater, and at least 5 business days
before operating a modified repeater.
Under § 25.263(c), SDARS licensees
operating terrestrial repeaters must
maintain an accurate and up-to-date
inventory of all terrestrial repeaters,
including the information set forth in
§ 25.263(c)(2) for each repeater, which
must be made available to the
Commission upon request.

The following modified information
collections are contained in the Order
on Reconsideration and received OMB
approval:

47 CFR 25.263(b)—SDARS licensees
are required to provide informational
notifications as specified in § 25.263,
including a requirement that SDARS
licensees must share with WCS
licensees certain technical information
at least 10 business days before
operating a new repeater, and at least 5
business days before operating a
modified repeater; exempting
modifications that do not increase the
predicted power flux density at ground
level by more than one decibel (dB)
(cumulative) and exempting terrestrial
repeaters operating below 2 watts
equivalent isotropically radiated power.

47 CFR 25.263(c)—SDARS licensees
operating terrestrial repeaters must
maintain an accurate and up-to-date
inventory of terrestrial repeaters
operating above 2 W EIRP, including the
information set forth in § 25.263(c)(2)
for each repeater, which shall be made
available to the Commission upon
request. Requirement can be satisfied by
maintaining inventory on a secure Web
site that can be accessed by authorized
Commission staff.

The information collection
requirements contained in § 25.263 are
necessary to determine the potential of
radiofrequency interference from
SDARS terrestrial repeaters to WCS
stations. Without such information, the
Commission would be unable to fulfill
its statutory responsibilities in
accordance with the Communications
Act of 1934, as amended.

The information collection
requirements contained in § 25.263 are
necessary to determine the potential of
radiofrequency interference from
SDARS terrestrial repeaters to Wireless
Communications Service (WCS) stations
in adjacent frequency bands. Without
such information, the Commission
would be unable to fulfill its statutory
responsibilities in accordance with the
Communications Act of 1934, as
amended.

Federal Communications Commission.
Marlene H. Dortch,

Secretary, Office of the Secretary, Office of
Managing Director.

[FR Doc. 2013-17647 Filed 7—22-13; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 541
[Docket No. NHTSA-2013-0027]
RIN 2127-AL42

Federal Motor Vehicle Theft Prevention
Standard; Final Listing of 2014 Light
Duty Truck Lines Subject to the
Requirements of This Standard and
Exempted Vehicle Lines for Model Year
2014

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.

SUMMARY: This final rule announces
NHTSA’s determination that there are
no new model year (MY) 2014 light duty
truck lines subject to the parts-marking
requirements of the Federal motor
vehicle theft prevention standard
because they have been determined by
the agency to be high-theft or because
they have a majority of interchangeable
parts with those of a passenger motor
vehicle line. This final rule also
identifies those vehicle lines that have
been granted an exemption from the
parts-marking requirements because the
vehicles are equipped with antitheft
devices determined to meet certain
statutory criteria.

DATES: The amendment made by this
final rule is effective July 23, 2013.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosalind Proctor, Consumer Standards
Division, Office of International Policy,
Fuel Economy and Consumer Programs,
NHTSA, West Building, 1200 New
Jersey Avenue SE., (NVS-131, Room
W43-302) Washington, DG 20590. Ms.
Proctor’s telephone number is (202)
366—4807. Her fax number is (202) 493—
0073.

SUPPLEMENTARY INFORMATION: The theft
prevention standard applies to (1) all
passenger car lines; (2) all multipurpose
passenger vehicle (MPV) lines with a
gross vehicle weight rating (GVWR) of
6,000 pounds or less; (3) low-theft light-
duty truck (LDT) lines with a GVWR of
6,000 pounds or less that have major
parts that are interchangeable with a

majority of the covered major parts of
passenger car or MPV lines; and (4)
high-theft light-duty truck lines with a
GVWR of 6,000 pounds or less.

The purpose of the theft prevention
standard (49 CFR Part 541) is to reduce
the incidence of motor vehicle theft by
facilitating the tracing and recovery of
parts from stolen vehicles. The standard
seeks to facilitate such tracing by
requiring that vehicle identification
numbers (VINs), VIN derivative
numbers, or other symbols be placed on
major component vehicle parts. The
theft prevention standard requires motor
vehicle manufacturers to inscribe or
affix VINs onto covered original
equipment major component parts, and
to inscribe or affix a symbol identifying
the manufacturer and a common symbol
identifying the replacement component
parts for those original equipment parts,
on all vehicle lines subject to the
requirements of the standard.

Section 33104(d) provides that once a
line has become subject to the theft
prevention standard, the line remains
subject to the requirements of the
standard unless it is exempted under
§33106. Section 33106 provides that a
manufacturer may petition annually to
have one vehicle line exempted from
the requirements of § 33104, if the line
is equipped with an antitheft device
meeting certain conditions as standard
equipment. The exemption is granted if
NHTSA determines that the antitheft
device is likely to be as effective as
compliance with the theft prevention
standard in reducing and deterring
motor vehicle thefts.

The agency annually publishes the
names of those LDT lines that have been
determined to be high theft pursuant to
49 CFR Part 541, those LDT lines that
have been determined to have major
parts that are interchangeable with a
majority of the covered major parts of
passenger car or MPV lines and those
vehicle lines that are exempted from the
theft prevention standard under section
33104. Appendix A to Part 541
identifies those LDT lines that are or
will be subject to the theft prevention
standard beginning in a given model
year. Appendix A-I to Part 541
identifies those vehicle lines that are or
have been exempted from the theft
prevention standard.

For MY 2014, there are no new LDT
lines that will be subject to the theft
prevention standard in accordance with
the procedures published in 49 CFR Part
542. Therefore, Appendix A does not
need to be amended.

For MY 2014, the list of lines that
have been exempted by the agency from
the parts-marking requirements of Part
541 is amended to include thirteen
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vehicle lines newly exempted in full.
The thirteen exempted vehicle lines are
the BMW Carline 4, Jeep Cherokee, Ford
Edge, Cadillac ATS Vehicle line, Honda
Civic, Jaguar F-Type, Maserati
Quattroporte, Mercedes-Benz New
Generation Compact Car (NGCC) Line
Chassis/CLA-Class, Mitsubishi Mirage,
Nissan Infiniti QX60 (formerly known
as the Infiniti JX), Toyota RAV4,
Volkswagen Eos, and the Volvo S60.

Subsequent to publishing the June 4,
2012 final rule (See 77 FR 32903), the
agency also granted one petition for
exemption in full to Jaguar Land Rover
North America LLC’s (Jaguar) Land
Rover LR2 vehicle lines beginning with
its MY 2013 vehicles.

We note that the agency also removes
from the list being published in the
Federal Register each year certain
vehicles lines that have been
discontinued more than 5 years ago.
Therefore, the agency is removing the
Chevrolet Malibu Maxx, Chevrolet
Uplander and the Pontiac Grand Prix
vehicle lines from the Appendix A-I
listing. The agency will continue to
maintain a comprehensive database of
all exemptions on our Web site.
However, we believe that re-publishing
a list containing vehicle lines that have
not been in production for a
considerable period of time is
unnecessary.

The vehicle lines listed as being
exempt from the standard have
previously been exempted in
accordance with the procedures of 49
CFR Part 543 and 49 U.S.C., 33106.
Therefore, NHTSA finds for good cause
that notice and opportunity for
comment on these listings are
unnecessary. Further, public comment
on the listing of selections and
exemptions is not contemplated by 49
U.S.C. Chapter 331. For the same
reasons, since this revised listing only
informs the public of previous agency
actions and does not impose additional
obligations on any party, NHTSA finds
for good cause that the amendment
made by this notice should be effective
as soon as it is published in the Federal
Register.

Regulatory Impacts

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures
Executive Order 12866, “‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993), provides for making
determinations whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and to the
requirements of the Executive Order.
The Order defines a “significant

regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This final rule was not reviewed
under Executive Order 12866. It is not
significant within the meaning of the
DOT Regulatory Policies and
Procedures. It will not impose any new
burdens on vehicle manufacturers. This
document informs the public of
previously granted exemptions. Since
the only purpose of this final rule is to
inform the public of previous actions
taken by the agency no new costs or
burdens will result.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. §601 et seq.) requires agencies
to evaluate the potential effects of their
rules on small businesses, small
organizations and small governmental
jurisdictions. I have considered the
effects of this rulemaking action under
the Regulatory Flexibility Act and
certify that it would not have a
significant economic impact on a
substantial number of small entities. As
noted above, the effect of this final rule
is only to inform the public of agency’s
previous actions.

C. National Environmental Policy Act

NHTSA has analyzed this final rule
for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action will not have any significant
impact on the quality of the human
environment. Accordingly, no
environmental assessment is required.

D. Executive Order 13132 (Federalism)

The agency has analyzed this
rulemaking in accordance with the
principles and criteria contained in
Executive Order 13132 and has
determined that it does not have
sufficient federal implications to
warrant consultation with State and

local officials or the preparation of a
federalism summary impact statement.

E. Unfunded Mandates Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
($120.7 million as adjusted annually for
inflation with base year of 1995). The
assessment may be combined with other
assessments, as it is here.

This final rule will not result in
expenditures by State, local or tribal
governments or automobile
manufacturers and/or their suppliers of
more than $120.7 million annually. This
document informs the public of
previously granted exemptions. Since
the only purpose of this final rule is to
inform the public of previous actions
taken by the agency, no new costs or
burdens will result.

F. Executive Order 12988 (Civil Justice
Reform)

Pursuant to Executive Order 12988,
“Civil Justice Reform,” * the agency has
considered whether this final rule has
any retroactive effect. We conclude that
it would not have such an effect. In
accordance with § 33118 when the Theft
Prevention Standard is in effect, a State
or political subdivision of a State may
not have a different motor vehicle theft
prevention standard for a motor vehicle
or major replacement part. 49 U.S.C.
33117 provides that judicial review of
this rule may be obtained pursuant to 49
U.S.C. 32909. Section 32909 does not
require submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

G. Paperwork Reduction Act

The Department of Transportation has
not submitted an information collection
request to OMB for review and
clearance under the Paperwork
reduction Act of 1995 (Pub. L. 104-13,
44 U.S.C. Chapter 35). This rule does
not impose any new information
collection requirements on
manufacturers.

List of Subjects in 49 CFR Part 541

Administrative practice and
procedure, Labeling, Motor vehicles,
Reporting and recordkeeping
requirements.

1See 61 FR 4729, February 7, 1996.
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In consideration of the foregoing, 49
CFR part 541 is amended as follows:

PART 541—[AMENDED]

m 1. The authority citation for part 541
continues to read as follows:
Authority: 49 U.S.C. 33101, 33102, 33103,

33104, 33105 and 33106; delegation of
authority at 49 CFR 1.50.

m 2. In part 541, Appendix A-Tis
revised to read as follows:

Appendix A-I to Part 541—Lines With
Antitheft Devices Which Are Exempted
From the Parts-Marking Requirements
of This Standard Pursuant to 49 CFR
Part 543

Manufacturer Subject lines

Z4.

1 Car Line.

3 Car Line.

4 Car Line.?

5 Car Line.

6 Car Line.

7 Car Line.

300C.

Jeep Cherokee.?

Fiat 500.

Town and Country
MPV.

Jeep Grand Cher-
okee.

Jeep Patriot.

Jeep Wrangler.

Dodge Charger.

Dodge Challenger.

Dodge Dart.

Dodge Journey.

Dodge Magnum
(2008).

C-Maxx.

Edge.!

Escape.

Explorer.

Focus.

Fusion.

Lincoln Town Car.

Mustang.

Mercury Mariner.

Mercury Grand Mar-
quis.

Mercury Sable.

Taurus.

Taurus X.

Buick Lucerne.

Buick LaCrosse.

Buick Verano.

Cadillac ATS.1

Cadillac CTS.

Cadillac DTS/Deville.

Cadillac XTS/Deville.

Chevrolet Camaro.

Chevrolet Cobalt
(2005-2010).

Chevrolet Corvette.

Chevrolet Cruze.

Chevrolet Equinox.

CHRYSLER ...............

FORD MOTOR CO ...

GENERAL MOTORS

Manufacturer Subject lines Manufacturer Subject lines
Chevrolet Impala/ C-Class/CLK-Class
Monte Carlo. (the models within
Chevrolet Malibu. this line are):
Chevrolet Sonic. C240.
GMC Terrain. C300.
Pontiac G6. C350.
Saturn Aura. CLK 350.
HONDA ......ccceevveee. Acura TL. CLK 550.
Civic.1 CLK 63AMG.
HYUNDAI ......cccoveeeee Azera._ E-Class/CLS Class
o Genesis. (the models within
Equus (originally this line are):
codenamed VI).. E320/E320DT CDi.
JAGUAR ......cccovnn. F-Type. E350/E500/E550.
XJ. CLS500/CLS55.
XK. MITSUBISHI .............. Eclipse.
Land Rover LR2.2 Endeavor.
Land Rover Range Galant.
Rover EVOqUe. iMIEV.
KIA e Amanti. Lancer.
MASERATI .... Quattroporte.? Outlander.
MAZDA .....cocovverrnien. 2. Outlander Sport.
1Granted an exemption from the parts Mirage.’
marking requirements beginning with MY NISSAN .................... Altima.
2014. Cube.
2Granted an exemption from the parts Juke.
marking requirements beginning with MY Leaf.
Maxima.
Manufacturer Subject lines y:tﬁ?noder.
3 Quest.
5' Rogue.
6. Sentra.
C-X—5 Versa (2008-2011).
CX—7 Versa Hatchback.5
CX-09. Versa Note.®
MX—5 Miata. Infiniti G.4
Tribute. Inf@nit! Q50.
MERCEDES-BENZ ... | smart USA fortwo. Infiniti QX60.12
SL-Class (the models Infiniti M.
within this line are): Infiniti Q70
SL550. PORSCHE ................ 911.
SL55. Boxster/Cayman.
SL 63/AMG. Panamera.
SL 65/AMG. SAAB ... 9-3.
SLK-Class (the 9-5.
models within this line SUBARU ................. Forester.
are): Impreza.
SLK 300. Legacy.
SLK 350. B9 Tribeca.
SLK 55 AMG. Outback.
S-Class/CL-Class XV Crosstrek.
(the models within SUZUKI .....vveeeeeennee Kizashi.
this line are): XL-7.
S450. TESLA ........ Model S.
S500. TOYOTA Camry.
S550. Corolla.
S600. Lexus ES.
S55. Lexus GS.
S63 AMG. Lexus LS.
S65 AMG. Lexus SC.
CL55. Prius.
CL65. RAV4.1
CL500. VOLKSWAGEN ......... Audi A3.
CL550. Audi A4.
CL600. A4 Allroad MPV.

NGCC/CLA- Class’
(the models within
this line are):

CLA250.

CLA250 4MATIC.

CLA45 4MATIC
AMG.

Audi A6.

Audi A8.

Audi Q5.

Beetle.

Eos.1
Golf/Rabbit/GTI/R.
Jetta.



Federal Register/Vol. 78, No. 141/Tuesday, July 23, 2013/Rules and Regulations

44033

Manufacturer Subject lines
New Beetle (renamed
“Beetle” in MY
2012).
Passat.
Tiguan.
VOLVO ....coevvieenee S60.1

1Granted an exemption from the parts
marking requirements beginning with MY
2014.

2Formerly known as the Infiniti JX—name-
plate changed to Infiniti QX60 beginning with
MY 2014 vehicles.

3Nameplate changed to Infiniti Q70 begin-
ning with MY 2014 vehicles.

4Nameplate changed from the Infiniti G
Sedan to the Infiniti Q50 Sedan and the Infiniti
G Coupe/Convertible model was changed to
the Infiniti Q60 Coupe/Convertible beginning
with MY 2014 vehicles.

5Nameplate changed to Nissan Versa Note
beginning with MY 2014.

6Nissan will not utilize its exemption for the
Versa Note in MY2014 but will parts-mark all
Versa Note vehicles.

Issued on: July 18, 2013.
Christopher J. Bonanti,
Associate Administrator for Rulemaking.
[FR Doc. 2013—-17630 Filed 7—22—-13; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 120918468—-3111-02]

RIN 0648-XC769

Fisheries of the Exclusive Economic
Zone Off Alaska; Northern Rockfish in

the Western Regulatory Area of the
Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS is prohibiting retention
of northern rockfish in the Western
Regulatory Area of the Gulf of Alaska
(GOA). This action is necessary because
the 2013 total allowable catch of
northern rockfish in the Western
Regulatory Area of the GOA has been
reached.

DATES: Effective 1200 hours, Alaska
local time (A.L.t.), July 22, 2013, through
2400 hours, A.Lt., December 31, 2013.
FOR FURTHER INFORMATION CONTACT:
Steve Whitney, 907-586—7269.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR Part 600 and 50 CFR Part 679.

The 2013 total allowable catch (TAC)
of northern rockfish in the Western
Regulatory Area of the GOA is 2,008
metric tons as established by the final
2013 and 2014 harvest specifications for
groundfish of the GOA (78 FR 13162,
February 26, 2013).

In accordance with § 679.20(d)(2), the
Administrator, Alaska Region, NMFS
(Regional Administrator), has
determined that the 2013 TAC of
northern rockfish in the Western
Regulatory Area of the GOA has been
reached. Therefore, NMFS is requiring
that northern rockfish caught in the
Western Regulatory Area of the GOA be

treated as prohibited species in
accordance with §679.21(b).

Classification

This action responds to the best
available information recently obtained
from the fishery. The Acting Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay prohibiting the retention of
northern rockfish in the Western
Regulatory Area of the GOA. NMFS was
unable to publish a notice providing
time for public comment because the
most recent, relevant data only became
available as of July 17, 2013.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and §679.21 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 18, 2013.
Kelly Denit,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-17670 Filed 7-18-13; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

[Docket Nos. PRM-50-100; NRC—2011—
0189]

Petition for Rulemaking Submitted by
the Natural Resources Defense
Council, Inc.

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking;
consideration in the rulemaking
process.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) will consider the
issues raised in the petition for
rulemaking (PRM), PRM—-50-100,
submitted by the Natural Resources
Defense Council, Inc. (NRDC or the
petitioner), in the rulemaking process.
The petitioner requests that the NRC
amend its regulations to require each
operating and new reactor licensee to
improve spent nuclear fuel safety. The
NRC determined that the issues raised
in the PRM are appropriate for
consideration and will consider them in
the ongoing “Station Blackout
Mitigation Strategies” rulemaking.

DATES: The docket for the petition for
rulemaking, PRM-50-100, is closed on
July 23, 2013.

ADDRESSES: Please refer to Docket ID
NRC-2011-0189 when contacting the
NRC about the availability of
information for this PRM. You can
access publicly available documents
related to the petition, which the NRC
possesses and are publicly available,
using any of the following methods:

¢ Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
on the petition Docket ID NRC-2011—
0189 or the Docket ID for the Station
Blackout Mitigation Strategies
rulemaking, NRC-2011-0299. Address
questions about NRC dockets to Carol
Gallagher; by telephone: 301-287-3422;
or by email: Carol.Gallagher@nrc.gov.
For technical questions, contact the

individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and
then select “‘Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff
by telephone at 1-800-397-4209, 301—
415-4737, or by email to
PDR.Resource@nrc.gov. The ADAMS
accession number for each document
referenced in this notice (if that
document is available in ADAMS) is
provided the first time that a document
is referenced. The incoming petition is
in ADAMS under Accession No.
ML11216A240.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT: Tim
Reed, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555;
telephone: 301-415-1462; email:
Timothy.Reed@nrc.gov; or Scott Sloan,
Office of Nuclear Reactor Regulation,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555; telephone: 301-
415-1619; by email:
Scott.Sloan@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. The Petition

On September 20, 2011, the NRC
published a notice of receipt in the
Federal Register (76 FR 58165) of six
PRMs filed by the NRDC, including
PRM-50-100. The petitioner solely and
specifically cited the
“Recommendations for Enhancing
Reactor Safety in the 21st Century: The
Near-Term Task Force Review of
Insights from the Fukushima Dai-ichi
Accident,” (Fukushima Task Force
Report, ADAMS Accession No.
ML111861807) dated July 12, 2011, as
the rationale for the PRMs. For PRM—
50-100, the petitioner cited Section
4.2.4, pages 43—46, of the Fukushima
Task Force Report, which discusses the
enhancement of spent fuel pool makeup
capability and instrumentation for the

spent fuel pool. At the time of receipt
of the PRMs, the Commission was still
in the process of reviewing the
Fukushima Task Force Report, and the
NRC did not institute a public comment
period for the PRMs.

In PRM-50-100, the petitioner
requests the NRC to institute a
rulemaking proceeding applicable to
nuclear facilities licensed under Parts
50 and 52 of Title 10 of the Code of
Federal Regulations and other
applicable regulations to require
licensees to (1) provide sufficient safety-
related instrumentation, able to
withstand design-basis natural
phenomena, to monitor key spent fuel
pool parameters (i.e., water level,
temperature, and area radiation levels)
from the control room; (2) provide
safety-related alternating current (AC)
electrical power for the spent fuel pool
makeup system; (3) revise their
technical specifications to address
requirements to have one train of onsite
emergency electrical power operable for
spent fuel pool makeup and spent fuel
pool instrumentation when there is
irradiated fuel in the spent fuel pool,
regardless of the operational mode of
the reactor; and (4) have an installed
seismically qualified means to spray
water into the spent fuel pools,
including an easily accessible
connection to supply the water (e.g.,
using a portable pump or pumper truck)
at grade outside the building.

II. Reasons for Consideration

The Commission has established a
process for addressing a number of the
recommendations in the Fukushima
Task Force Report. In the Staff
Requirements Memorandum for
COMSECY-13-0002, “Consolidation of
Japan Lessons Learned Near-Term Task
Force Recommendations 4 and 7
Regulatory Activities,” dated March 4,
2013 (ADAMS Accession No.
ML13063A548), the Commission
directed the NRC staff to consider
Fukushima Task Force Report
Recommendation 7 actions along with
the Station Blackout Mitigation
Strategies rulemaking. The NRC
determined that the issues raised in
PRM-50-100 are similar to the actions
of Recommendation 7.5 of the
Fukushima Task Force Report.
Therefore, the NRC will consider the
issues raised in PRM-50-100 in the
ongoing Station Blackout Mitigation
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Strategies rulemaking. The public will
have the opportunity to provide
comments on PRM-50-100 as part of
that rulemaking. The NRC will consider
the issues raised by the remaining
NRDC PRMs through the process the
Commission establishes for addressing
the remaining recommendations in the
Fukushima Task Force Report. This
PRM docket is closed.

Dated at Rockville, Maryland, this 2nd day
of July 2013.

For the Nuclear Regulatory Commission.
M.R. Johnson,
Deputy Executive Director for Reactor and
Preparedness Programs.
[FR Doc. 2013-17658 Filed 7-22-13; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50 and 52
[NRC—2011-0299]
RIN 3150-AJ08

Station Blackout Mitigation Strategies

AGENCY: Nuclear Regulatory
Commission.

ACTION: Regulatory basis for rulemaking.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing a
regulatory basis document to support
the potential amendment of its
regulations concerning nuclear power
plant licensees’ and applicants’ station
blackout mitigation strategies. The
issuance of this regulatory basis
document is one of the actions
stemming from the NRC’s lessons-
learned efforts associated with the
March 2011 Fukushima Dai-ichi
Nuclear Power Plant accident in Japan.
DATES: At this time, the NRC is not
soliciting formal public comments on
the materials identified in this
document. There will be an opportunity
for formal public comment on the
proposed rule when it is published in
the Federal Register.

ADDRESSES: Please refer to Docket ID
NRC-2011-0299 when contacting the
NRC about the availability of
information for this document. You may
access information related to this
document, which the NRC possesses
and is publicly available, by any of the
following methods:

e Federal Rulemaking Web site: Go to
www.regulations.gov and search for
Docket ID NRC-2011-0299. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-287-3422;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the

individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and
then select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397-4209, 301-415—-4737, or by
email to pdr.resource@nrc.gov. The
regulatory basis document, “Station
Blackout Mitigation Strategies,” is
available in ADAMS under Accession
No. ML13171A061.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Timothy A. Reed, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001; telephone: 301-415—
1462; email: Timothy.Reed@nrc.gov.

SUPPLEMENTARY INFORMATION:

I. Background

As the NRC continues its ongoing
proposed rulemaking effort to amend
portions of Parts 50 and 52 of Title 10
of the Code of Federal Regulations (10
CFR) to incorporate requirements
involving station blackout mitigation
strategies (SBOMS), the NRC is making
documents publicly available on the
Federal rulemaking Web site,
www.regulations.gov, under Docket ID
NRC-2011-0299. This regulatory action
is one of the near-term actions based on
the lessons-learned from the March 11,
2011, Fukushima Dai-ichi accident in
Japan. By making these documents
publicly available, the NRC seeks to
inform stakeholders of the current status
of the NRC’s rulemaking development
activities. Stakeholders should also note
that there two related petitions for
rulemaking (PRM), both submitted by
the Natural Resources Defense Council
that are being addressed within this
rulemaking. Those are PRM-50-100
(notice of consideration published in
the Proposed Rules section of this issue
of the Federal Register (NRC-2011—
0189)) and PRM-50-101 (77 FR 16483;
March 21, 2012; NRC-2011-0189) that
endorse actions recommended by the
Near Term Task Force (NTTF) in
Recommendations 4 and 7, respectively.

II. Publicly Available Documents

The NRC has posted on
www.regulations.gov a regulatory basis
to support a rulemaking to incorporate
requirements involving station blackout
mitigation strategies into the Code of
Federal Regulations. The regulatory
basis documents the reasons why
rulemaking now appears to be the
appropriate course of action to remedy
an apparent regulatory shortcoming.
The regulatory basis reflects the NRC’s
consideration of stakeholder feedback
on the draft regulatory basis published
in the Federal Register for public
comment on April 10, 2013 (78 FR
21275). Section 5 of the regulatory basis
provides additional discussion
regarding the stakeholder feedback that
informed development of the SBOMS
regulatory basis. Please note that the
NRC may identify additional
information through further rulemaking
activities that may affect the NRC staff
determination documented in the
regulatory basis. Such information, if
any, and its effects on the rulemaking
effort will be documented in a notice
published in the Federal Register in
connection with this rulemaking.

Also note that the draft regulatory
basis contained an appendix (i.e.,
Appendix A) that provided draft rule
concepts which, during the rulemaking
process, may evolve into regulatory
requirements, guidance, or other
regulatory information. Appendix A was
not revised to reflect stakeholder
feedback on the draft regulatory basis,
and is not being republished with this
regulatory basis. Instead stakeholder
comments on the draft rule concepts
deserve further deliberation and
consideration, and are being considered
as the NRC develops a proposed rule.
The draft rule concepts, as a whole, do
not represent a final NRC staff position
and have not been approved by the
Commission. Therefore, the proposed
rule language that will subsequently be
developed may change substantially
from the draft rule concepts in the
regulatory basis.

The NRC is not requesting formal
public comments on the SBOMS
regulatory basis. As they are developed,
the NRC may post additional materials,
including preliminary proposed rule
language, to the Federal rulemaking
Web site at www.regulations.gov, under
Docket ID NRC-2011-0299. The Federal
rulemaking Web site allows you to
receive alerts when changes or additions
occur in a docket folder. To subscribe:
(1) Navigate to the docket folder (NRC—
2011-0299); (2) click the “Email Alert”
link; and (3) enter your email address
and select how frequently you would
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like to receive emails (daily, weekly, or
monthly).

IIL. Plain Writing

The Plain Writing Act of 2010, (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise,
well-organized manner that also follows
other best practices appropriate to the
subject or field and the intended
audience. Although regulations are
exempt from these requirements under
the Act, the NRC is applying the same
principles to its rulemaking documents.
Therefore, the NRC has written this
document, including the preliminary
proposed rule language, to be consistent
with the Plain Writing Act.

Dated at Rockville, Maryland, this 16th day
of July 2013.

For the Nuclear Regulatory Commission.
Lawrence E. Kokajko,

Director, Division of Policy and Rulemaking,
Office of Nuclear Reactor Regulation.

[FR Doc. 2013-17660 Filed 7-22—13; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY

10 CFR Part 429
[EERE-2013-BT-NOC-0039]

Appliance Standards and Rulemaking
Federal Advisory Committee: Notice of
Intent To Establish the Commercial/
Industrial Pumps Working Group To
Negotiate a Notice of Proposed
Rulemaking (NOPR) for Energy
Conservation Standards for
Commercial/lndustrial Pumps

AGENCY: Office of Energy Efficiency and
Renewable Energy, U.S. Department of
Energy.

ACTION: Notice of intent.

SUMMARY: The U.S. Department of
Energy (DOE or the Department) is
giving notice that it intends to establish
a negotiated rulemaking working group
under the Appliance Standards and
Rulemaking Federal Advisory
Committee (ASRAC) in accordance with
the Federal Advisory Committee Act
(FACA) and the Negotiated Rulemaking
Act (NRA) to negotiate proposed Federal
standards for the energy efficiency of
commercial/industrial pumps. The
purpose of the working group will be to
discuss and, if possible, reach
consensus on a proposed rule for the
energy efficiency of commercial/
industrial pumps, as authorized by the
Energy Policy and Conservation Act
(EPCA) of 1975, as amended. The
working group will consist of
representatives of parties having a

defined stake in the outcome of the
proposed standards, and will consult as
appropriate with a range of experts on
technical issues.

DATES: Written comments and request to
be appointed as members of the working
group are welcome and should be
submitted by August 22, 2013.
ADDRESSES: Interested person may
submit comments, identified by docket
number EERE-2013-BT-NOC-0039, by
any of the following methods:

1. Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: ASRAC@ee.doe.gov. Include
docket number EERE-2013-BT-NOC-
0039 in the subject line of the message.

3. Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
1000 Independence Avenue SW.,
Washington, DC 20585-0121. If
possible, please submit all items on a
compact disc (CD), in which case it is
not necessary to include printed copies.

4. Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, 950
L’Enfant Plaza SW., Suite 600,
Washington, DC 20024. Telephone:
(202) 586—2945. If possible, please
submit all items on a CD, in which case
it is not necessary to include printed
copies.

No telefacsimilies (faxes) will be
accepted.

Docket: The docket is available for
review at www.regulations.gov,
including Federal Register notices,
public meeting attendee lists and
transcripts, comments, and other
supporting documents/materials. All
documents in the docket are listed in
the www.regulations.gov index.
However, not all documents listed in
the index may be publicly available,
such as information that is exempt from
public disclosure.

FOR FURTHER INFORMATION CONTACT: John
Cymbalsky, U.S. Department of Energy,
Office of Building Technologies (EE-2]),
950 L’Enfant Plaza SW., Washington,
DC 20024. Phone: 202-287-1692. Email:
asrac@ee.doe.gov.

SUPPLEMENTARY INFORMATION:

Preamble

I. Authority

II. Background

III. Proposed Negotiating Procedures
IV. Comments Requested

I. Authority

This notice of intent, announcing
DOE’s intent to negotiate a proposed
regulation setting energy efficiency
standards for commercial/industrial
pumps, was developed under the

authority of sections 563 and 564 of the
NRA (5 U.S.C. 561-570, Pub. L. 104—
320). The regulation setting energy
efficiency standards for commercial/
industrial pumps that DOE is proposing
to develop under a negotiated
rulemaking will be developed under the
authority of EPCA, as amended, 42
U.S.C. 6311(1)(A) and 42 U.S.C. 6291 et
seq.

II. Background

As required by the NRA, DOE is
giving notice that it is establishing a
working group under ASRAC to develop
proposed energy efficiency standards for
commercial/industrial pumps. EPCA, as
amended, directs DOE to adopt energy
conservation standards for commercial/
industrial pumps for which standards
would be technologically feasible and
economically justified, and would result
in significant energy savings. There
currently are no energy conservation
standards for commercial/industrial
pumps. On June 13, 2011, DOE issued
a request for information (76 FR 34192)
regarding:

¢ Definition(s) of pumps, pump
product classes, and diversity of pump
types within pump product classes;

e Energy use by pumps;

e Overview of the industrial and
commercial pump market, including
shipments and efficiencies ranges;

e Availability and applicability of
U.S. and international test procedures
for pumps; and

e Assistance and resources available
from stakeholders, states, local
jurisdictions, and others.

Comments received, available in the
rulemaking docket (EERE-2011-BT—
STD-0031), were used to develop a
framework document to explain the
relevant issues, analyses, and processes
it anticipates using when considering
new energy conservation standards for
commercial/industrial pumps.

A. Negotiated Rulemaking

DOE has decided to use the negotiated
rulemaking process to develop proposed
energy efficiency standards for
commercial/industrial pumps. Under
EPCA, Congress mandated that DOE
develop regulations establishing energy
efficiency standards for covered
residential and commercial appliances
that are designed to achieve the
maximum improvement in energy
efficiency that are technologically
feasible and economically justified. 42
U.S.C. 6295(0)(2)(A). The primary
reason for using the negotiated
rulemaking process for developing a
proposed Federal standard is that
stakeholders strongly support a
consensual rulemaking effort. DOE
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believes such a regulatory negotiation
process will be less adversarial and
better suited to resolving complex
technical issues. An important virtue of
negotiated rulemaking is that it allows
expert dialog that is much better than
traditional techniques at getting the
facts and issues right and will result in
a proposed rule that will effectively
reflect Congressional intent.

A regulatory negotiation will enable
DOE to engage in direct and sustained
dialog with informed, interested, and
affected parties when drafting the
regulation, rather than obtaining input
during a public comment period after
developing and publishing a proposed
rule. Gaining this early understanding of
all parties’ perspectives allows DOE to
address key issues at an earlier stage of
the process, thereby allowing more time
for an iterative process to resolve issues.
A rule drafted by negotiation with
informed and affected parties is
expected to be potentially more
pragmatic and more easily implemented
than a rule arising from the traditional
process. Such rulemaking improvement
is likely to provide the public with the
full benefits of the rule while
minimizing the potential negative
impact of a proposed regulation
conceived or drafted without the full
prior input of outside knowledgeable
parties. Because a negotiating working
group includes representatives from the
major stakeholder groups affected by or
interested in the rule, the number of
public comments on the proposed rule
may be decreased. DOE anticipates that
there will be a need for fewer
substantive changes to a proposed rule
developed under a regulatory
negotiation process prior to the
publication of a final rule.

B. The Concept of Negotiated
Rulemaking

Usually, DOE develops a proposed
rulemaking using Department staff and
consultant resources. Typically, a
preliminary analysis is vetted for
stakeholder comments after a
Framework Document is published and
comments taken thereon. After the
notice of proposed rulemaking is
published for comment, affected parties
may submit arguments and data
defining and supporting their positions
with regard to the issues raised in the
proposed rule. Congress noted in the
NRA, however, that regulatory
development may “discourage the
affected parties from meeting and
communicating with each other, and
may cause parties with different
interests to assume conflicting and
antagonistic positions * * *.”’ 5 U.S.C.
561(2)(2). Congress also stated that

“adversarial rulemaking deprives the
affected parties and the public of the
benefits of face-to-face negotiations and
cooperation in developing and reaching
agreement on a rule. It also deprives
them of the benefits of shared
information, knowledge, expertise, and
technical abilities possessed by the
affected parties.” 5 U.S.C. 561(2)(3).

Using negotiated rulemaking to
develop a proposed rule differs
fundamentally from the Department
centered process. In negotiated
rulemaking, a proposed rule is
developed by an advisory committee or
working group, chartered under FACA,
5 U.S.C. App. 2, composed of members
chosen to represent the various interests
that will be significantly affected by the
rule. The goal of the advisory committee
or working group is to reach consensus
on the treatment of the major issues
involved with the rule. The process
starts with the Department’s careful
identification of all interests potentially
affected by the rulemaking under
consideration. To help with this
identification, the Department publishes
a notice of intent such as this one in the
Federal Register, identifying a
preliminary list of interested parties and
requesting public comment on that list.
Following receipt of comments, the
Department establishes an advisory
committee or working group
representing the full range of
stakeholders to negotiate a consensus on
the terms of a proposed rule.
Representation on the advisory
committee or working group may be
direct; that is, each member may
represent a specific interest, or may be
indirect, such as through trade
associations and/or similarly-situated
parties with common interests. The
Department is a member of the advisory
committee or working group and
represents the Federal government’s
interests. The advisory committee or
working group chair is assisted by a
neutral mediator who facilitates the
negotiation process. The role of the
mediator, also called a facilitator, is to
apply proven consensus-building
techniques to the advisory committee or
working group process.

After an advisory committee or
working group reaches consensus on the
provisions of a proposed rule, the
Department, consistent with its legal
obligations, uses such consensus as the
basis of its proposed rule, which then is
published in the Federal Register. This
publication provides the required public
notice and provides for a public
comment period. Other participants and
other interested parties retain their
rights to comment, participate in an
informal hearing (if requested), and

request judicial review. DOE
anticipates, however, that the pre-
proposal consensus agreed upon by the
advisory committee or working group
will narrow any issues in the
subsequent rulemaking.

C. Proposed Rulemaking for Energy
Efficiency Standards for Commercial/
Industrial Pumps

The NRA enables DOE to establish an
advisory committee or working group if
it is determined that the use of the
negotiated rulemaking process is in the
public interest. DOE intends to develop
Federal regulations that build on the
depth of experience accrued in both the
public and private sectors in
implementing standards and programs.

DOE has determined that the
regulatory negotiation process will
provide for obtaining a diverse array of
in-depth input, as well as an
opportunity for increased collaborative
discussion from both private-sector
stakeholders and government officials
who are familiar with energy efficiency
of commercial/industrial pumps.

D. Department Commitment

In initiating this regulatory
negotiation process to develop energy
efficiency standards for commercial/
industrial pumps, DOE is making a
commitment to provide adequate
resources to facilitate timely and
successful completion of the process.
This commitment includes making the
process a priority activity for all
representatives, components, officials,
and personnel of the Department who
need to be involved in the rulemaking,
from the time of initiation until such
time as a final rule is issued or the
process is expressly terminated. DOE
will provide administrative support for
the process and will take steps to ensure
that the advisory committee or working
group has the dedicated resources it
requires to complete its work in a timely
fashion. Specifically, DOE will make
available the following support services:
Properly equipped space adequate for
public meetings and caucuses; logistical
support; word processing and
distribution of background information;
the service of a facilitator; and such
additional research and other technical
assistance as may be necessary.

To the maximum extent possible
consistent with the legal obligations of
the Department, DOE will use the
consensus of the advisory committee or
working group as the basis for the rule
the Department proposes for public
notice and comment.
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E. Negotiating Consensus

As discussed above, the negotiated
rulemaking process differs
fundamentally from the usual process
for developing a proposed rule.
Negotiation enables interested and
affected parties to discuss various
approaches to issues rather than asking
them only to respond to a proposal
developed by the Department. The
negotiation process involves a mutual
education of the various parties on the
practical concerns about the impact of
standards. Each advisory committee or
working group member participates in
resolving the interests and concerns of
other members, rather than leaving it up
to DOE to evaluate and incorporate
different points of view.

A key principle of negotiated
rulemaking is that agreement is by
consensus of all the interests. Thus, no
one interest or group of interests is able
to control the process. The NRA defines
consensus as the unanimous
concurrence among interests
represented on a negotiated rulemaking
committee or working group, unless the
committee or working group itself
unanimously agrees to use a different
definition. 5 U.S.C. 562. In addition,
experience has demonstrated that using
a trained mediator to facilitate this
process will assist all parties, including
DOE, in identifying their real interests
in the rule, and thus will enable parties
to focus on and resolve the important
issues.

III. Proposed Negotiating Procedures

A. Key Issues for Negotiation

The following issues and concerns
will underlie the work of the Negotiated
Rulemaking Committee on Energy
Efficiency Standards for commercial/
industrial pumps:

e DOE’s key issues include assuring
full compliance with statutory
mandates. Congress has mandated that
DOE establish minimum energy
efficiency standards that are
technologically feasible and
economically justified.

e The committee must find ways to
balance the goals and priorities of State
regulatory programs and DOE’s program
for energy efficiency standards.

e Manufacturers desire that standards
not diminish or constrain innovation for
these products.

¢ Environmental advocates seek to
ensure that standards achieve the
maximum energy savings that are
technologically feasible and
economically justifiable.

To examine the underlying issues
outlined above, and others not yet
articulated, all parties in the negotiation

will need DOE to provide data and an
analytic framework complete and
accurate enough to support their
deliberations. DOE’s analyses must be
adequate to inform a prospective
negotiation—for example, a preliminary
Technical Support Document or

equivalent must be available and timely.

B. Formation of Working Group

A working group will be formed and
operated in full compliance with the
requirements of FACA and in a manner
consistent with the requirements of the
NRA. DOE has determined that the
working group not exceed 25 members.
The Department believes that more than
25 members would make it difficult to
conduct effective negotiations. DOE is
aware that there are many more
potential participants than there are

membership slots on the working group.

The Department does not believe, nor
does the NRA contemplate, that each
potentially affected group must
participate directly in the negotiations;
nevertheless, each affected interest can
be adequately represented. To have a
successful negotiation, it is important
for interested parties to identify and
form coalitions that adequately

represent significantly affected interests.

To provide adequate representation,
those coalitions must agree to support,
both financially and technically, a
member of the working group whom
they choose to represent their interests.

DOE recognizes that when it
establishes energy efficiency standards
for residential products and commercial
equipment, various segments of society
may be affected in different ways, in
some cases producing unique
“interests” in a proposed rule based on
income, gender, or other factors. The
Department will pay attention to
providing that any unique interests that
have been identified, and that may be
significantly affected by the proposed
rule, are represented.

FACA also requires that members of
the public have the opportunity to
attend meetings of the full committee
and speak or otherwise address the
committee during the public comment
period. In addition, any member of the
public is permitted to file a written
statement with the advisory committee.
DOE plans to follow these same
procedures in conducting meetings of
the working group.

C. Interests Involved/Working Group
Membership

DOE anticipates that the working
group will comprise no more than 25
members who represent affected and
interested stakeholder groups, at least
one of whom must be a member of the

ASRAC. As required by FACA, the
Department will conduct the negotiated
rulemaking with particular attention to
ensuring full and balanced
representation of those interests that
may be significantly affected by the
proposed rule governing standards for
the energy efficiency of commercial/
industrial pumps. Section 562 of the
NRA defines the term interest as “with
respect to an issue or matter, multiple
parties which have a similar point of
view or which are likely to be affected
in a similar manner.” Listed below are
parties the Department to date has
identified as being “significantly
affected” by a proposed rule regarding
the energy efficiency of commercial/
industrial pumps.
e The Department of Energy
e Commercial/industrial pumps

manufacturers and trade associations

representing manufacturers
e Component manufacturers and related

suppliers
o Utilities
¢ Energy efficiency/environmental

advocacy groups
¢ Consumers

One purpose of this notice of intent is
to determine whether Federal standards
regarding the energy efficiency of
commercial/industrial pumps will
significantly affect interests that are not
listed above. DOE invites comment and
suggestions on its initial list of
significantly affected interests.

Members may be individuals or
organizations. If the effort is to be
fruitful, participants on the working
group should be able to fully and
adequately represent the viewpoints of
their respective interests. This
document gives notice of DOE’s process
to other potential participants and
affords them the opportunity to request
representation in the negotiations.
Those who wish to be appointed as
members of the working group, should
submit a request to DOE, in accordance
with the public participation procedures
outlined in the DATES and ADDRESSES
sections of this notice of intent.
Membership of the working group is
likely to involve:

e Attendance at approximately five
(5), one (1) to two (2) day meetings;

¢ Travel costs to those meetings; and

e Preparation time for those meetings.

Members serving on the working
group will not receive compensation for
their services. Interested parties who are
not selected for membership on the
working group may make valuable
contributions to this negotiated
rulemaking effort in any of the following
ways:

e The person may request to be
placed on the working group mailing
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list and submit written comments as
appropriate.

e The person may attend working
group meetings, which are open to the
public; caucus with his or her interest’s
member on the working group; or even
address the working group during the
public comment portion of the working
group meeting.

e The person could assist the efforts
of a workgroup that the working group
might establish.

A working group may establish
informal workgroups, which usually are
asked to facilitate committee
deliberations by assisting with various
technical matters (e.g., researching or
preparing summaries of the technical
literature or comments on specific
matters such as economic issues).
Workgroups also might assist in
estimating costs or drafting regulatory
text on issues associated with the
analysis of the costs and benefits
addressed, or formulating drafts of the
various provisions and their
justifications as previously developed
by the working group. Given their
support function, workgroups usually
consist of participants who have
expertise or particular interest in the
technical matter(s) being studied.
Because it recognizes the importance of
this support work for the working
group, DOE will provide appropriate
technical expertise for such workgroups.

D. Good Faith Negotiation

Every working group member must be
willing to negotiate in good faith and
have the authority, granted by his or her
constituency, to do so. The first step is
to ensure that each member has good
communications with his or her
constituencies. An intra-interest
network of communication should be
established to bring information from
the support organization to the member
at the table, and to take information
from the table back to the support
organization. Second, each organization
or coalition therefore should designate
as its representative a person having the
credibility and authority to ensure that
needed information is provided and
decisions are made in a timely fashion.
Negotiated rulemaking can require the
appointed members to give a significant
sustained for as long as the duration of
the negotiated rulemaking. Although the
ASRAC advisory committee charter will
be in effect for 2 years from the date it
is filed with Congress, DOE expects the
working group’s deliberations to
conclude or be terminated earlier than
that. Other qualities of members that
can be helpful are negotiating
experience and skills, and sufficient

technical knowledge to participate in
substantive negotiations.

Certain concepts are central to
negotiating in good faith. One is the
willingness to bring all issues to the
bargaining table in an attempt to reach
a consensus, as opposed to keeping key
issues in reserve. The second is a
willingness to keep the issues at the
table and not take them to other forums.
Finally, good faith includes a
willingness to move away from some of
the positions often taken in a more
traditional rulemaking process, and
instead explore openly with other
parties all ideas that may emerge from
the working group’s discussions.

E. Facilitator

The facilitator will act as a neutral in
the substantive development of the
proposed standard. Rather, the
facilitator’s role generally includes:

o Impartially assisting the members of
the working group in conducting
discussions and negotiations; and

e Impartially assisting in performing
the duties of the Designated Federal
Official under FACA.

F. Department Representative

The DOE representative will be a full
and active participant in the consensus
building negotiations. The Department’s
representative will meet regularly with
senior Department officials, briefing
them on the negotiations and receiving
their suggestions and advice so that he
or she can effectively represent the
Department’s views regarding the issues
before the working group. DOE’s
representative also will ensure that the
entire spectrum of governmental
interests affected by the standards
rulemaking, including the Office of
Management and Budget, the Attorney
General, and other Departmental offices,
are kept informed of the negotiations
and encouraged to make their concerns
known in a timely fashion.

G. Working Group and Schedule

After evaluating the comments
submitted in response to this notice of
intent and the requests for nominations,
DOE will either inform the members of
the working group that they have been
selected or determine that conducting a
negotiated rulemaking is inappropriate.

DOE will advise working group
members of administrative matters
related to the functions of the working
group before beginning. DOE will
establish a meeting schedule based on
the settlement agreement and produce
the necessary documents so as to adhere
to that schedule. While the negotiated
rulemaking process is underway, DOE is
committed to performing much of the

same analysis as it would during a
normal standards rulemaking process
and to providing information and
technical support to the working group.

IV. Comments Requested

DOE requests comments on whether it
should use negotiated rulemaking for its
rulemaking pertaining to the energy
efficiency of commercial/industrial
pumps and the extent to which the
issues, parties, and procedures
described above are adequate and
appropriate. DOE also requests
comments on which parties should be
included in a negotiated rulemaking to
develop draft language pertaining to the
energy efficiency of commercial/
industrial pumps and suggestions of
additional interests and/or stakeholders
that should be represented on the
working group. All who wish to
participate as members of the working
group should submit a request for
nomination to DOE.

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of today’s notice of
proposed rulemaking.

Issued in Washington, DC, on July 16,
2013.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency and Renewable Energy.

[FR Doc. 2013-17505 Filed 7—22—-13; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0642; Directorate
Identifier 2011-SW-035—-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Deutschland GmbH Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Eurocopter Deutschland GmbH
(Eurocopter) Model MBB-BK 117 C-2
helicopters with a jettisonable sliding
door (door) installed. This proposed AD
would require inspecting the lock
release assembly and the middle and
upper lever locking bolts of each door,
replacing any damaged parts with
airworthy parts, and ensuring the door
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is correctly installed. This proposed AD
is prompted by the uncommanded
detaching of a door from an MBB-BK
117 C-2 fuselage. The proposed actions
are intended to prevent the in-flight loss
of the door, which could damage the
helicopter and injure persons on the
ground.

DATES: We must receive comments on
this proposed AD by September 23,
2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
foreign authority’s AD, the economic
evaluation, any comments received, and
other information. The street address for
the Docket Operations Office (telephone
800-647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this proposed AD, contact American
Eurocopter Corporation, 2701 N. Forum
Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at http://
www.eurocopter.com/techpub. You may
review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Matt
Fuller, Senior Aviation Safety Engineer,
Safety Management Group, Rotorcraft
Directorate, FAA, 2601 Meacham Blvd.,
Fort Worth, Texas 76137; telephone
(817) 222-5110; email
matthew.fuller@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to participate in this
rulemaking by submitting written

comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2011-
0107, dated June 7, 2011, to correct an
unsafe condition for Eurocopter Model
MBB-BK 117 C-2 helicopters with
jettisonable sliding doors installed.
EASA states that in early 2010 it
received a report that the door guides of
the jettison mechanism on an MBB-BK
117 C-2 helicopter released
uncommanded while opening the door,
resulting in the door detaching from the
fuselage. Although EASA initially did
not consider this to be an unsafe
condition, EASA has since determined
that “this condition, if not detected and
corrected, could result in cases of in-
flight loss of the jettisonable door,
possibly resulting in damage to, or loss
of control of, the helicopter, or injury to
persons on the ground.” As a result,
EASA requires repetitive inspections for
the correct installation of the doors,
door guides, and release cables.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Germany
and are approved for operation in the
United States. Pursuant to our bilateral
agreement with Germany, EASA, its
technical representative, has notified us
of the unsafe condition described in its
AD. We are proposing this AD because
we evaluated all known relevant
information and determined that an

unsafe condition is likely to exist or
develop on other products of the same
type design.

Related Service Information

We reviewed Eurocopter Alert Service
Bulletin MBB-BK117 C-2—-52A—-015,
Revision 0, dated April 26, 2011 (ASB),
for Model MBB-BK 117 C-2 helicopters
with jettisonable sliding doors installed.
The ASB calls for inspecting the lock
release assembly for damage and correct
installation and inspecting the middle
lever and upper lever locking bolts for
correct installation. The ASBs require
the inspections to be conducted within
50 hours time-in-service (TIS) or two
months, whichever occurs first, and
thereafter after every door guide
installation.

Proposed AD Requirements

This proposed AD would require
within 50 hours TIS:

e Visually inspecting each door lock
release assembly for any frayed cables,
stripped threads on a screw joint, and
any pitting on a door guide, release
cable or associated hardware, as well as
inspecting for correct installation.

¢ Replacing with airworthy parts any
frayed cables, screw joints with stripped
threads, or door guides, release cables
and associated hardware that have
pitting.

¢ Allowing for a minimum of one
millimeter clearance at each end of the
release cables.

e Installing the aft cover and aft inner
handle.

e Inspecting each middle lever and
upper lever locking bolt for correct
installation.

e If the door cannot be correctly
rigged, inspecting all hardware, guides,
and door attachment points for
misalignment or bent fittings. Replacing
misaligned or bent parts with airworthy
parts before operating the door in-flight
and re-inspecting.

Differences Between This Proposed AD
and the EASA AD

This proposed AD would require that
the inspections be conducted within 50
hours TIS. The EASA AD requires that
the inspections be conducted within 50
hours TIS or 60 days, whichever occurs
first after the effective date of the EASA
AD.

The EASA AD requires that you
contact Eurocopter to determine
corrective action, and this proposed AD
would not.

The EASA AD requires a repetitive
inspection, each time when the
installation of the door guides for the
jettisonable sliding doors is
accomplished. This AD would not
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require this repetitive inspection
because that is considered normal
maintenance.

Costs of Compliance

We estimate that this proposed AD
would affect 108 helicopters of U.S.
Registry and that labor costs average $85
a work-hour.

¢ Visually inspecting the door’s lock
release assembly and the middle and
upper levers would require 4 work-
hours for a labor cost of $340 per
helicopter. No parts would be needed,
so that the total cost for the U.S. fleet
would be $36,720.

e Visually inspecting all hardware,
guides and door attachment points for
misaligned or bent fittings would
require 4 work-hours for a labor cost of
$340 per helicopter. Parts may be
needed but on an individual basis, so
that the total cost for the U.S. fleet
would be at least $36,720.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Eurocopter Deutschland GmbH Helicopters
(Eurocopter): Docket No. FAA-2013—
0642; Directorate Identifier 2011-SW—
035—-AD.

(a) Applicability

This AD applies to Model MBB-BK 117 G-
2 helicopters with a jettisonable main cabin
sliding door (door) installed, certificated in
any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
the door detaching uncommanded from the
fuselage. This condition could result in the
in-flight loss of the door, which could
damage the helicopter or cause injury or
damage on the ground.

(c) Comments Due Date

We must receive comments by September
23, 2013.

(d) Compliance
You are responsible for performing each
action required by this AD within the

specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 50 hours time-in-service:

(1) Visually inspect each door lock release
assembly for a frayed cable, a stripped thread
on a screw joint, pitting on a door guide,
release cable, or associated hardware, and for
correct installation by following the
Accomplishment Instructions, paragraph
3.B.1. (a) through (c), except (c)(1) and (c)(2),

of Eurocopter Alert Service Bulletin MBB—
BK117 G-2—-52A-015, Revision 0, dated April
26, 2011 (ASB).

(i) Replace with an airworthy part any
frayed cables, screw joints with stripped
threads, or any door guides, release cables,
and associated hardware with pitting. Allow
for a minimum of one millimeter clearance
at each end of the release cables.

(ii) Install the aft cover and aft inner
handle.

(2) Inspect each middle lever and upper
lever locking bolt for correct installation by
following the Accomplishment Instructions,
paragraphs 3.B.2 and 3.B.3, of the ASB,
except that we do not require you to contact
Eurocopter.

(3) If the door cannot be correctly rigged
after performing the actions required by
paragraph (e)(2), inspect all hardware,
guides, and door attachment points for
misalignment or bent fittings. Replace
misaligned or bent parts with airworthy parts
before you operate the door in-flight and re-
inspect according to the requirements in
paragraph (e)(2).

(f) Special Flight Permit

A one-time flight to a maintenance facility
is permitted provided that the door is not
opened in flight.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOG:s for this
AD. Send your proposal to: Matt Fuller,
Senior Aviation Safety Engineer, Safety
Management Group, Rotorcraft Directorate,
FAA, 2601 Meacham Blvd., Fort Worth,
Texas 76137; telephone (817) 222-5110;
email matthew.fuller@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency AD No.
2011-0107, dated June 7, 2011. The subject
of this AD is addressed in European Aviation
Safety Agency (EASA) AD No. 2013-0081,
dated March 26, 2013. You may view the
EASA AD in the AD docket on the Internet
at http://www.regulations.gov.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 5200, Doors.

Issued in Fort Worth, Texas, on July 15,
2013.
Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2013-17619 Filed 7-22-13; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0643; Directorate
Identifier 2012-SW-096—-AD]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p-A. Helicopters (Type Certificate
Currently Held By AgustaWestland
S.P.A) (AgustaWestland)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
AgustaWestland Model A109S,
AW109SP, A119, and AW119 MKII
helicopters to require removing certain
rod end assemblies from service. This
proposed AD is prompted by reports of
fractures on the rod end assemblies that
could damage the main rotor assembly
and lead to loss of control of the
helicopter.

DATES: We must receive comments on
this proposed AD by September 23,
2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
economic evaluation, the foreign
authority’s AD, any comments received,
and other information. The street
address for the Docket Operations Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

For service information identified in
this proposed AD, contact Agusta
Westland, Customer Support & Services,
Via Per Tornavento 15, 21019 Somma
Lombardo (VA) Italy, ATTN: Giovanni
Cecchelli; telephone 39— 0331-711133;
fax 39 0331 711180; or at http://
www.agustawestland.com/technical-
bullettins. You may review the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137.

FOR FURTHER INFORMATION CONTACT:
Robert Grant, Aviation Safety Engineer,
Safety Management Group, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone 817-222-5110; email
robert.grant@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rule. Before
acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2012—
0208, dated October 5, 2012, to correct
an unsafe condition for the
AgustaWestland Model A109LUH,
A109S, AW109SP, A119, and AW119
MKII helicopters. EASA advises that
cases of in-flight fractures of rod end
assembly, part number (P/N) M004—
01H007-045, installed on main rotor lag

dampers have been reported on Model
A109LUH and AW109SP helicopters.
An investigation revealed that two
batches of rod end assemblies, P/N
MO004—-01H007-041 and M004—01H007—
045, could have cracks, according to
EASA. EASA states that this condition,
if not corrected, could lead to main rotor
damage, possibly resulting in loss of
control of the helicopter.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Italy and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with Italy, EASA, its
technical representative, has notified us
of the unsafe condition described in its
AD. We are proposing this AD because
we evaluated all known relevant
information and determined that an
unsafe condition is likely to exist or
develop on other products of the same
type design.

Related Service Information

AgustaWestland issued Bollettino
Tecnico (BT) No. 109S-49 for Model
A109S helicopters, BT No. 109SP—-052
for Model AW109SP helicopters, and
BT No. 119-50 for Model AW119 and
AW119 MKII helicopters. All of the BTs
are dated October 3, 2012. The BTs
specify a one-time inspection of each
rod end assembly, P/Ns M004—-01H007—
041 and M004—-01H007-045, to
determine its serial number. The BTs
then require removal from service of
certain serial-numbered rod end
assemblies because fractures had been
reported on rod ends in these batches.
According to the BTs, no one was
injured in the helicopters and no
helicopters were damaged because of
these fractures.

Proposed AD Requirements

Within 25 hours time-in-service (TIS),
this proposed AD would require
removing each affected rod end
assembly from service.

Differences Between This Proposed AD
and the EASA AD

EASA requires compliance with the
inspection and removal of any affected
parts from service within 25 hours flight
hours or three months. We propose to
require removal of the affected parts
from service within 25 hours TIS. The
EASA AD applies to AgustaWestland
Model A109LUH, and this proposed AD
would not because that model has no
U.S. type certificate.

Costs of Compliance

We estimate that this proposed AD
would affect 91 helicopters of U.S.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:robert.grant@faa.gov

Federal Register/Vol. 78, No. 141/Tuesday, July 23, 2013/Proposed Rules

44043

Registry and that labor costs average $85
a work-hour. Based on these estimates,
we expect the following costs:

¢ Replacing a rod end assembly
would require 1.5 work-hours for a labor
cost of $128. Parts would cost $3,918 for
a total cost of $4,046 per helicopter,
$368,186 for the U.S. fleet.

According to the manufacturer’s
service information, costs of this
proposed AD may be covered under
warranty, thereby reducing the cost
impact on affected individuals. We do
not control warranty coverage by
manufacturers. Accordingly, we have
included all costs in our cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Agusta S.p.A. Helicopters (Type Certificate
Currently Held By Agustawestland
S.p.A) (AgustaWestland): Docket No.
FAA-2013-0643; Directorate Identifier
2012-SW-096—-AD.

(a) Applicability

This AD applies to AgustaWestland Model
A109S, AW109SP, A119, and AW119 MKII
helicopters with a main rotor lag damper
assembly (lag damper), part number (P/N)
109-0112-39-103, 109-0112-39-105, 109—
0112-05-105, or 109-0112—-05-107, installed
with a rod end assembly, P/N M004—
01H007-041 or M004-01H007-045, with a
serial number (S/N) 84 through 132, or 4964
through 5011, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack in a rod end assembly, which could
result in fracture of the rod end assembly,
damage to the main rotor, and subsequent
loss of control of the helicopter.

(c) Compliance
You are responsible for performing each
action required by this AD within the

specified compliance time unless it has
already been accomplished prior to that time.

(d) Required Actions

(1) Within 25 hours time-in-service,
remove the rod end assembly from service.
(2) Do not install a rod end assembly, P/
N M004-01H007-041 or M004—01H007-045,
with a S/N 84 through 132 or 4964 through
5011, on any helicopter.

(e) Special flight permit
Special flight permits are prohibited.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOGs for this
AD. Send your proposal to: Robert Grant,

Aviation Safety Engineer, Safety Management
Group, FAA, 2601 Meacham Blvd., Fort
Worth, Texas 76137; telephone 817-222—
5110; email robert.grant@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

(1) AgustaWestland S.p.A. Helicopters
Bollettino Tecnico No. 109S-49, No. 109SP—
052, and No. 119-50, all dated October 3,
2012, which are not incorporated by
reference, contain additional information
about the subject of this AD. For service
information identified in this AD, contact
AgustaWestland, Customer Support &
Services, Via Per Tornavento 15, 21019
Somma Lombardo (VA) Italy, ATTN:
Giovanni Cecchelli; telephone 39- 0331—
711133; fax 39 0331 711180; or at http://
www.agustawestland.com/technical-
bullettins. You may review the referenced
service information at the FAA, Office of the
Regional Counsel, Southwest Region, 2601
Meacham Blvd., Room 663, Fort Worth Texas
76137.

(2) The subject of this AD is addressed in
European Aviation Safety Agency AD No.
2012-0208, dated October 5, 2012. You may
view the EASA AD at http://
www.regulations.gov by searching for and
locating it in Docket No. FAA-2013-0643.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6200, Main Rotor System.

Issued in Fort Worth, Texas, on July 17,
2013.
Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2013-17617 Filed 7—22—-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0635; Directorate
Identifier 2012-SW-081-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Eurocopter France (Eurocopter) Model
EC225LP helicopters. This proposed AD



http://www.regulations.gov
http://www.regulations.gov
mailto:robert.grant@faa.gov

44044

Federal Register/Vol. 78, No. 141/Tuesday, July 23, 2013/Proposed Rules

would require inspecting the
swashplates for corrosion or a crack,
and making the appropriate repairs or
replacement of parts. This proposed AD
is prompted by the discovery of
corrosion on the swashplates when the
main rotor hub (MRH) assemblies were
reconditioned. The proposed actions are
intended to detect corrosion or a crack
in the swashplates, which could lead to
failure of the swashplate and
subsequent loss of helicopter control.

DATES: We must receive comments on
this proposed AD by September 23,
2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
foreign authority’s AD, the economic
evaluation, any comments received, and
other information. The street address for
the Docket Operations Office (telephone
800—647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this proposed AD, contact American
Eurocopter Corporation, 2701 N. Forum
Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at http://
www.eurocopter.com/techpub. You may
review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aviation Safety Engineer,
Regulations and Policy Group, FAA,
2601 Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5110; email
gary.b.roach@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2012—
0131, dated July 31, 2012, to correct an
unsafe condition for Eurocopter Model
EC225LP helicopters. EASA advises that
corrosion has been reported on the
rotating and stationary swashplates of
the MRH assembly of several
helicopters. This condition may cause
cracks on the swashplates, which may
cause failure of MRH parts and loss of
control of the helicopter. The EASA AD
requires repetitive inspections of the
affected swashplates after two years and
replacing the MRH assembly if a crack
is found.

FAA’s Determination

These helicopters have been approved
by the aviation authority of France and
are approved for operation in the United
States. Pursuant to our bilateral
agreement with France, EASA, its
technical representative, has notified us
of the unsafe condition described in its
AD. We are proposing this AD because
we evaluated all known relevant
information and determined that an
unsafe condition is likely to exist or
develop on other products of the same
type design.

Related Service Information

We reviewed Eurocopter Alert Service
Bulletin No. EC225-05A030, Revision 0,
dated July 12, 2012 (ASB). The ASB
states that while reconditioning the
main rotor mast (MRM) assemblies,
Eurocopter found corrosion on the
rotating and stationary swashplates
under the retaining flanges of the
swashplate sub-assembly bearing. Over
time, this corrosion could initiate a
crack. The ASB specifies inspecting the
MRM assembly for corrosion or a crack
and replacing the MRM assembly if a
crack or corrosion is found. The FAA
and EASA use the term MRH assembly,
while Eurocopter uses MRM assembly
to describe the same section of the
helicopter.

Proposed AD Requirements

This proposed AD would require:

Within 110 hours time-in-service
(TIS) or before the MRH assembly
accumulates 1,320 hours TIS, whichever
occurs later, and thereafter at intervals
not to exceed 1,320 hours TIS, visually
inspecting the rotating and stationary
swashplates for corrosion or a crack.

If a crack exists in the rotating or
stationary swashplates, replacing the
MRH assembly with an airworthy MRH.

If corrosion exists without any visual
indication of cracking, doing the
following: Before further flight,
installing a placard stating “NO FLIGHT
IN OAT BELOW —30°C” in the full
view of the pilots and inserting the same
statement in the Limitations Section,
Section 2.3 Flight Envelope, Item 2
Temperature Limits, of the helicopter’s
Rotorcraft Flight Manual (RFM).

Within 150 hours TIS or 6 months
after the inspection when the corrosion
was first detected, whichever occurs
first, replacing the MRH assembly with
an airworthy assembly, removing any
placard that states “NO FLIGHT IN OAT
BELOW —30°C” from the helicopter,
and removing any related limitation
from the RFM.

Replacing an MRH assembly would
not constitute terminating action for the
repetitive inspections.

Costs of Compliance

We estimate that this proposed AD
would affect three helicopters of U.S.
Registry and that labor costs would
average $85 per work-hour. Based on
these estimates, we expect the following
costs:

¢ Inspecting the rotating and
stationary swashplates for corrosion or a
crack would require 8 work-hours for a
cost of $680 per helicopter and $2,040
for the U.S. fleet, per inspection cycle.
Making and installing the placard
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would require 0.5 work-hour, for a cost
of $43 per helicopter. The labor cost of
installing paper in the flight manual
would be negligible for a helicopter.

¢ Replacing the MRH assembly would
require 24 work-hours and parts would
cost $5,000, for a total cost of $7,040 per
helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by Reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

EUROCOPTER FRANCE HELICOPTERS
(Eurocopter): Docket No. FAA-2013—
0635; Directorate Identifier 2012—-SW-
081-AD.

(a) Applicability

This AD applies to Eurocopter Model

EC225LP helicopters with a main rotor hub

(MRH) assembly with a rotating swashplate,

part number (P/N) 332A31-3074—00 or

332A31-3076-00, and stationary swashplate,

P/N 332A31-3079-00 or 332A31-3079-01,

installed, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
corrosion or a crack in the stationary or
rotating swashplate of the MRH assembly,
which could lead to failure of the swashplate
and subsequent loss of helicopter control.

(c) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(d) Required Actions

(1) Within 110 hours time-in-service (TIS)
or before the MRH assembly accumulates
1,320 hours TIS, whichever occurs later, and
thereafter at intervals not to exceed 1,320
hours TIS, visually inspect the rotating and
stationary swashplates for corrosion or a
crack by following the Accomplishment
Instructions, paragraph 3.B.2 and Figures 1
through 3, of Eurocopter Alert Service
Bulletin No. EC225-05A030, Revision 0,
dated July 12, 2012 (ASB).

(2) If a crack exists in the rotating or
stationary swashplates, replace the MRH
assembly with an airworthy MRH.

(3) If corrosion exists without any visual
indication of cracking, do the following:

(i) Before further flight, install a placard
stating “NO FLIGHT IN OAT BELOW —-30
°C” in the full view of the pilots and add the
statement “NO FLIGHT IN OAT BELOW
—30 °C” to the Operating Limitations Section
of the helicopter’s Rotorcraft Flight Manual
(RFM) by making pen and ink changes or by
inserting a copy of this AD in Section 2.3
Flight Envelope, Item 2 Temperature Limits.

(ii) Within 150 hours TIS or 6 months after
the inspection when the corrosion was first
detected, whichever occurs first, replace the
MRH assembly with an airworthy assembly.

Remove any placard that states “NO FLIGHT
IN OAT BELOW -30 °C” from the helicopter
and remove any related limitation from the
RFM.

(4) Replacement of an MRH assembly does
not constitute terminating action for the
repetitive inspections required by paragraph
(d)(1) of this AD.

(e) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Gary Roach,
Aviation Safety Engineer, Regulations and
Policy Group, Rotorcraft Directorate, FAA,
2601 Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—-5110; email
gary.b.roach@faa.gov.

(2) For operations conducted under a 14
CFR Part 119 operating certificate or under
14 CFR Part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(f) Additional Information

The subject of this AD is addressed in the
European Aviation Safety Agency (EASA) AD
No. 2012-0131, dated July 31, 2012. You may
view a copy of the EASA AD in the AD
Docket on the Internet at http://
www.regulations.gov.

(g) Subject
Joint Aircraft Service Component (JASC)
Code: 6230, Main Rotor Mast/Swashplate.
Issued in Fort Worth, Texas, on July 11,
2013.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-17628 Filed 7-22—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0636; Directorate
Identifier 2012-SW-065—-AD]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation (Sikorsky)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for
Sikorsky Model S-70, S-70A, and S—
70C helicopters. This proposed AD
would establish a new life limit based
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on a prorated formula for certain
identified components (parts) installed
on Model S-70, S-70A, and S-70C
helicopters after being previously
installed on certain military model
helicopters. This proposed AD is
prompted by the discovery that certain
parts have been interchanged between
military helicopter models with
different life limits and the possibility
that these same parts can be
interchanged with civilian models with
different life limits. The proposed
actions are intended to establish a pro-
rated in service life limit for each
identified part to prevent fatigue failure
of a part and subsequent loss of control
of the helicopter.

DATES: We must receive comments on
this proposed AD by September 23,
2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
economic evaluation, any comments
received, and other information. The
street address for the Docket Operations
Office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Michael Davison, Flight Test Engineer,
Boston Aircraft Certification Office,
Engine & Propeller Directorate, 12 New
England Executive Park, Burlington,
Massachusetts 01803; telephone (781)
238-7156; email
michael.davison@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also

invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

We propose to adopt a new AD for
Sikorsky Model S—-70, S-70A and S-70C
helicopters. Certain parts on Model S—
70, S—70A, and S-70C helicopters are
common to military Model UH-60M
and SH-60B/F helicopters. These parts
have identical part numbers. However,
the part life limits may be different on
the military models and are often lower
due to higher usage and flight load
spectrum. This proposed AD is
prompted by the discovery that
personnel at a military depot had
installed military Model UH—60M parts
on military Model UH-60A/L
helicopters. Because the civilian Model
S—70 series helicopters are derived from
the military Model UH-60, it is possible
that parts previously installed on
military aircraft with a lower life limit
could inadvertently be later installed on
civil aircraft. This proposed AD would
require establishing a pro-rated life limit
for each affected part to account for the
heavier usage when previously installed
on the Model UH-60M or SH-60B/F.
The proposed actions are intended to
establish appropriate remaining in-
service lives to identified parts to
prevent fatigue failure of a part and
subsequent loss of control of the
helicopter.

FAA’s Determination

We are proposing this AD because we
evaluated all known relevant
information and determined that an
unsafe condition exists and is likely to

exist or develop on other helicopters of
this same type design.

Proposed AD Requirements

This proposed AD would require,
within 25 hours time-in-service,
inserting the component life prorating
formula into the airworthiness
limitation section of the maintenance
manual or instructions for continued
airworthiness, calculating the new life
limit for each part by applying the
formula, and establishing life limits for
certain parts without applying the
formula. Furthermore, the proposed AD
would require updating the component
log or equivalent record with the new
in-service life limit. This proposed AD
would also require replacing each part
that has reached or exceeded its new life
limit with an airworthy part. Lastly, this
proposed AD would prohibit installing
any applicable part on a Model S-70, S—
70A, or S-70C helicopter if the number
of hours is unknown and would
prohibit installing certain parts on a
Model S-70, S-70A, or S-70C
helicopter if they have been previously
installed on a Model UH-60M
helicopter.

Costs of Compliance

We estimate that this proposed AD
would affect 9 helicopters of U.S.
Registry.

We estimate that the cost to insert the
pages into the TM would be negligible.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This

proposed AD would not have a
substantial direct effect on the States, on
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the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Sikorsky Aircraft Corporation (Sikorsky):
Docket No. FAA-2013-0636; Directorate
Identifier 2012-SW-065—-AD.

(a) Applicability

This AD applies to Model S-70, S-70A,
and S-70C helicopters, certificated in any
category, with the following parts installed:

(1) Spindle and liner assembly, part

number (P/N) 38023—-10374—041;

(2) Main Rotor Hub, P/N 70070-10046—-055

and —056;

(3) Main Rotor Spindle nut, P/N 70102—

08105-102;

(4) Main Rotor Control Horn, P/N 70102—

08111-047;

(5) Main Rotor Hub, P/N 70103-08112—-041

and —047;

(6) Rotating Swashplate, P/N 70104—

08001-044 and —045;

(7) Main rotor Shaft Extension, P/N 70351—

08186—-043;

(8) Main Rotor Gear Box Housing, P/N

70351-38110-043, —044, and —045;

(9) Main Rotor Shaft, P/N 70351-38131—

042;

(10) Output Bevel Gear and Shaft, P/N

70358-06620-101 and —102;

(11) Left Tie Rod Assembly, P/N 70400—

08115-043, —045, —046, and —047;

(12) Forward Bellcrank Support Assembly,

P/N 70400-08162—-042;

TABLE 1 TO PARAGRAPH (e)

(13) Lateral Servo Bellcrank, P/N 70400—
08166—-041; or

(14) Tail rotor Servo Assembly, P/N 70410-
06520-044 through —046.

(b) Unsafe Condition

This AD defines the unsafe condition as a
critical part remaining in service beyond its
life limit due to previously being installed on
a different helicopter model with higher
usage and flight loads. This condition could
result in fatigue failure of a critical part and
subsequent loss of control of the helicopter.

(c) Comments Due Date

We must receive comments by September
23, 2013.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Within 25 hours time-in-service (TIS):

(i) Insert into the airworthiness limitation
section of the maintenance manual or
instructions for continued airworthiness the
component life prorating formula in Section
1.1.3 of Sikorsky Technical Manual TM 1—
70-23AW-2, Change 3, dated April 15, 2012.

(ii) Using the service life limits in Table 1
to paragraph (e) of this AD, apply the
component life prorating formula and
calculate the new life limit for each specified
part. If the number of hours of a part is
unknown, that part cannot be installed on a
Sikorsky Model S-70, S-70A, or S-70C
helicopter. Do not calculate a new life limit
for the part where the Model SH-60 life limit
is higher than the life limit on Models S-70,
S-70A, and S-70C.

S-70, S-70A,
P/N Part description S—70C|)if§ervice Sgr'vi(?eOMe SS;N%%%{]CZ
38023—10374—047 ...ooieiiiiiiieeee e Spindle and Liner Assembly .................... 8,000 6,400 10,000
70070-10046-055 and —056 Main Rotor Hub .......c.cccceneee. 5,100 3,100 N/A 1
70102-08105-102 ................ Main Rotor Spindle Nut 8,000 6,400 10,000
70102-08111-047 .... Main Rotor Control Horn 20,000/1,3002/ 10,000 N/A1
2,5002
70103-08112—-041 and —047 .......cccceeviieiiiiieeans Main Rotor Hub .......occoeiiiiiiiieee 5,100 3,100 N/A 1
70104-08001-044-045 .......... Rotating Swashplate .........cccccoviiiiinnene 11,000 4,600 9,600
70351-08186-043 .... Main Rotor Shaft Extension ..................... 14,000 4,900 16,000
70351-38110-043, —044, and —045 . Main Rotor Gear Box Housing ................ 11,000 4,000 9,000
70351-38131-042 .....ooeiiiiiiieeeeee Main Rotor Shaft .........cccooeiiiiiinin. 17,000 5,200 19,000
70358-06620—101 and —102 .........ccceeueee. Output Bevel Gear and Shaft .................. 5,000 1,800 N/A1
70400-08115-043, —045, —046, and -047 ..... Left Tie Rod Assembly .......ccccceevvieeiinne 14,000 4,600 6,300
70400-08162—042 .......ooveeeeeeeeeeeeeee e Forward Bellcrank Support Assembly ..... 14,000/2,5003 5,600 7,600
70400-08166—041 .....ceevveviiiniieennn. Lateral Servo Bellcrank ...........ccccceeeeenee. 20,000 11,000 14,000
70410-06520—044 through —046 .........ccccevevreene Tail Rotor Servo Assembly ..........ccceceeeee 15,000 11,000 N/AT

1There is no service life limit listed because the parts on Model SH-60B/F have a different P/N than the parts on Models S-70, S-70A, and

S-70C.

2For serial number (S/N) 32479930 through 324791859, with CAGE code 60078, the life limit is 1,300 hours TIS.
For S/N A241-07543 through A241-07594, A241-07706 through A241-07755, A241-07768 through A241-07771, A241-07800 through A241—
07831, R241-00101 through R241-00355, R241-00701 through R241-00966, and R241-01001 through R241-01166, the life limit is 2,500 hours

TIS.

3For S/N A-367-00001 through A367-00035, with CAGE code 78286, the life limit is 2,500 hours TIS.
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(iii) Record the newly-established life limit
of each part on the part’s component log card
or equivalent record.

(2) After establishing the new life limit,
replace each part that has reached or
exceeded its new life limit with an airworthy
part before further flight.

(3) Do not install the following parts on a
Model S-70, S-70A, or S-70C helicopter if
they have been previously installed on a
Model UH-60M helicopter:

(i) Bolt, self retaining, P/N 70103—-08801—
102;

(ii) Bifilar, P/N 70107—-08400-046; (iii) Aft
Bellcrank, P/N 70400-08102-045;

(iv) Aft Walking Beam Assembly, P/N
70400-08104—048; or

(v) Close Tolerance Bolt, P/N 70400—
26802-102 and —103.

(f) Alternative Methods of Compliance
(AMOCQ)

(1) The Manager, Boston Aircraft
Certification Office, FAA, may approve
AMOC:s for this AD. Send your proposal to:
Michael Davison, Flight Test Engineer,
Boston Aircraft Certification Office, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, Massachusetts
01803; telephone (781) 238-7156; email
michael.davison@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Subject

Joint Aircraft Service Component (JASC)
Code: 6220 Main Rotor Hub, 6230 Main Rotor
Mast/Swashplate, 6320 Main Rotor Gearbox,
6310 Engine/Transmission Coupling, 6510
Tail Rotor Drive Shaft.

Issued in Fort Worth, Texas, on July 11,
2013.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-17629 Filed 7-22—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2013-0637; Directorate
Identifier 2013—-SW-030-AD]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation (Sikorsky)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to supersede an
existing airworthiness directive (AD) for
Sikorsky Model S-76A, B, and C
helicopters. The existing AD currently
requires inspecting the main rotor lower
bifilar arm assembly (bifilar arm
assembly) for a crack, and if there is a
crack, replacing the bifilar arm
assembly. The AD also requires a one-
time test for the correct torque on the
lug nuts, and if necessary, conducting
torque stabilization tests. Since we
issued that AD, Sikorsky has developed
a terminating procedure for the
inspections required by the existing AD.
This proposed AD would retain the
requirements of that AD, and would
require replacing the main rotor hub
(MRH) pilot with a different part-
numbered MRH pilot, which would be
terminating action for the requirements
of the AD. The proposed actions are
intended to prevent failure of a bifilar
lug, damage to the main rotor control
system, and subsequent loss of control
of the helicopter.

DATES: We must receive comments on
this proposed AD by September 23,
2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

¢ Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

o Hand Delivery: Deliver to the
““Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
economic evaluation, any comments
received and other information. The
street address for the Docket Operations
Office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

For service information identified in
this proposed AD, contact Sikorsky
Aircraft Corporation, Attn: Manager,
Commercial Technical Support,
mailstop s581a, 6900 Main Street,
Stratford, CT 06614; telephone (800)

562—4409; email
tsslibrary@sikorsky.com; or at http://
www.sikorsky.com. You may review
service information at the FAA, Office
of the Regional Counsel, Southwest
Region, 2601 Meacham Blvd., Room
663, Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT:
Nicholas Faust, Aviation Safety
Engineer, Boston Aircraft Certification
Office, Engine & Propeller Directorate,
12 New England Executive Park,
Burlington, Massachusetts 01803;
telephone (781) 238-7763; email
nicholas.faust@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

On October 26, 2005, we issued AD
2005—-22-01, amendment 39-14345 (70
FR 61721) for Sikorsky Model S-76A, B,
and C helicopters with an MRH pilot
part number (P/N) 76103—-08003—-101
with 1,500 or more hours time-in-
service (TIS) installed. The AD requires,
every 50 hours TIS, inspecting the main
rotor lower bifilar arm assembly in the
attachment area around the lower bifilar
lugs for a crack. If there is a crack, the
AD requires replacing the bifilar arm
assembly. If there is not a crack, the AD
requires a one-time test for the correct
torque on the lug nuts, and if necessary,
conducting torque stabilization tests.
The AD was prompted by four reports
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of cracked bifilars. Those actions were
intended to prevent failure of a bifilar
lug, damage to the main rotor control
system, and subsequent loss of control
of the helicopter.

Actions Since Existing AD Was Issued

Since we issued AD 2005-22-01,
Sikorsky issued Alert Service Bulletin
76—65—65, dated March 22, 2012 (ASB
76—65—65). ASB 76—65—65 specifies
measuring the MRH diameter and, if the
diameter is small, replacing the MRH
pilot with a newly-redesigned MRH
pilot. The new MRH pilot has a larger
flange diameter that provides greater
support for the bifilar assembly and
reduces stress on the bifilar assembly
attachment lugs. We propose to
supersede AD 2005-22-01 to require
installation of the large diameter MRH
pilot as terminating action for the
repetitive inspection requirements.
These actions are intended to prevent
failure of a bifilar lug, damage to the
main rotor control system, and
subsequent loss of control of the
helicopter.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Related Service Information

Sikorsky issued S—76 Alert Service
Bulletin (ASB) 76—65-62, dated
December 14, 2004 (ASB 76—-65—-62),
which describes procedures to inspect
the lower bifilar assembly for a crack.
We have also reviewed ASB 76—65—65,
which specifies measuring the MRH
diameter and, if the diameter is small,
replacing the MRH pilot with a newly-
redesigned MRH pilot with a larger
flange diameter.

Proposed AD Requirements

This proposed AD would retain the
repetitive inspection requirements of
AD 2005-22-01, but would also require
replacing the MRH pilot, P/N 76103—
08003-101, with MRH pilot, P/N
76103—-08003—-102, as terminating
action.

Costs of Compliance

We estimate that this proposed AD
would affect 181 helicopters of U.S.
Registry.

We estimate that operators may incur
the following costs in order to comply
with this AD. Inspecting the bifilar arm
assembly would require about 4 work-
hours, at an average labor rate of $85 per
hour, for a cost per helicopter of $340

and a total cost to U.S. operators of
$61,540.

Replacing a cracked bifilar arm
assembly would require about 4 work-
hours, at an average labor rate of $85 per
hour, and required parts would cost
about $19,727, for a cost per helicopter
of $20,067.

Replacing the MRH pilot, P/N 76103—
08003-101, with an MRH pilot, P/N
76103-08003-102, would require about
0.7 work-hour, at an average labor rate
of $85 per hour, and required parts
would cost about $1,043, for a cost per
helicopter of $1,103 and a total cost to
U.S. operators of $199,643.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2005—-22-01, Amendment 39-14345 (70
FR 61721, October 26, 2005), and
adding the following new AD:

Sikorsky Aircraft Corporation: Docket No.
FAA-2013-0637; Directorate Identifier
2013-SW-030-AD.

(a) Applicability
This AD applies to Model S-76A, B, and
C helicopters with a main rotor hub (MRH)

pilot, part number (P/N) 76103—08003-101,
installed, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack on the MRH pilot bifilar assembly lug,
which could result in failure of a bifilar lug,
damage to the main rotor system, and
subsequent loss of control of the helicopter.

(c) Affected ADs

This AD supersedes AD 2005-22-01,
Amendment 39-14345 (70 FR 61721, October
26, 2005).

(d) Comments Due Date

We must receive comments by September
23, 2013.

(e) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(f) Required Actions

(1) For MRH pilots with 1,500 or more
hours time-in-service (TIS), within 50 hours
TIS, and thereafter at intervals not to exceed
50 hours TIS, inspect the lower bifilar arm
assembly for a crack in the lug attachment
area. Conduct the inspection of the lower
bifilar arm assembly by following the
Accomplishment Instructions, paragraph
3.A.(1) through 3.A.(6), of Sikorsky Alert
Service Bulletin No. 76—-65-62, dated
December 14, 2004 (ASB 76-65-62).
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(i) If there is a crack on any bifilar
assembly arm lug, before further flight,
replace the bifilar arm assembly with an
airworthy bifilar arm assembly.

(ii) If no crack is found at the initial
inspection, perform a one-time torque test.
Perform the torque test and the additional
torque procedures as stated in the
Accomplishment Instructions, paragraph
3.B.(1) through 3.B.(3), of ASB 76-65-62. The
torque test is not required at the recurring
inspection intervals of the lower bifilar arm
assembly.

(iii) Within 600 hours TIS, replace the
MRH pilot, P/N 76103—08003-101, with an
MRH pilot, P/N 76103—-08003—-102.

(2) For MRH pilots with less than 900
hours TIS, prior to accumulating 1,500 hours
TIS, replace the MRH pilot, P/N 76103—
08003-101, with a MRH pilot, P/N 76103—
08003-102.

(3) After the effective date of this AD, do
not install an MRH pilot, P/N 76103—-08003—
101, on any helicopter.

(g) Special Flight Permit
Special flight permits will not be issued.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Boston Aircraft
Certification Office, FAA, may approve
AMOC:s for this AD. Send your proposal to:
Nicholas Faust, Aviation Safety Engineer,
Boston Aircraft Certification Office, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, Massachusetts
01803; telephone (781) 238-7763; email
nicholas.faust@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(i) Additional Information

For service information identified in this
AD, contact Sikorsky Aircraft Corporation,
Attn: Manager, Commercial Technical
Support, mailstop s581a, 6900 Main Street,
Stratford, CT 06614; telephone (800) 562—
4409; email tsslibrary@sikorsky.com; or at
http://www.sikorsky.com. You may review
the service information at the FAA, Office of
the Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

(j) Subject

Joint Aircraft Service Component (JASC)
Code: 6220: Main Rotor Head.

Issued in Fort Worth, Texas, on July 11,
2013.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-17631 Filed 7-22-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2013-0634; Directorate
Identifier 2012-SW-023-AD]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Deutschland GmbH Helicopters

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Eurocopter Deutschland GmbH
(Eurocopter) Model EC135P2+ and
EC135T2+ helicopters. This proposed
AD would require inspecting the
mechanical air conditioning system
compressor bearing block upper bearing
(upper bearing) for corrosion, leaking
grease, condensation, or water. This
proposed AD is prompted by metallic
debris from an upper bearing found in
the air inlet areas of both engines in a
Model EC135P2+ helicopter. The
proposed actions are intended to
prevent metallic debris from damaging
the engine, causing loss of engine
power, and subsequent loss of
helicopter control.

DATES: We must receive comments on
this proposed AD by September 23,
2013.

ADDRESSES: You may send comments by
any of the following methods:

o Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—493-2251.

¢ Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—-30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
foreign authority’s AD, the economic
evaluation, any comments received, and
other information. The street address for

the Docket Operations Office (telephone
800—647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this proposed AD, contact American
Eurocopter Corporation, 2701 N. Forum
Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at http://
www.eurocopter.com/techpub. You may
review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Matt
Wilbanks, Aviation Safety Engineer,
Regulations and Policy Group,
Rotorcraft Directorate, FAA, 2601
Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222-5110; email
matt.wilbanks@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2011—
0111R1, dated September 22, 2011,
which revises EASA AD No. 2011-0111,
dated June 10, 2011, to correct an unsafe
condition for certain Model EC135P2+
and EC135T2+ helicopters. EASA
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advises that metallic debris was found
within the air inlet area of both engines
during a pre-flight check of an EC135
P2+ helicopter. A subsequent
investigation showed that the debris
came from the bearing cage of a ball
bearing in the air conditioning
compressor bearing block, and it
damaged the compressor stage of one of
the engines to such an extent that the
engine had to be overhauled, according
to EASA.

EASA notes that as this mechanical
air conditioning system was introduced
recently on the production line, only a
limited number of helicopters are
affected. But if not detected and
corrected, this unsafe condition “could
lead to further cases of bearing case
failure, possibly resulting in loss of
engine power and reduced control of the
helicopter,” EASA reports. EASA AD
No. 2011-0111R1 requires repetitive
inspections of the affected ball bearing
for indications that the upper bearing is
failing and, depending on the findings,
deactivating the air conditioning
system.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Germany
and are approved for operation in the
United States. Pursuant to our bilateral
agreement with Germany, EASA, its
technical representative, has notified us
of the unsafe condition described in its
AD. We are proposing this AD because
we evaluated all known relevant
information and determined that an
unsafe condition is likely to exist or
develop on other products of the same
type design.

Related Service Information

Eurocopter issued Emergency Alert
Service Bulletin (EASB) EC 135-21A—
013, Revision 0, dated June 6, 2011, to
provide instructions for inspections
after debris from the bearing cage of a
ball bearing was found in the air inlet
area of both engines of an EC135P2+
helicopter. Eurocopter followed the
EASB with Service Bulletin (SB) EC
135-21-015, Revision 0, dated July 12,
2011, to introduce the replacement of
the affected compressor bearing block
with a “new, improved” compressor
bearing block.

Proposed AD Requirements

This proposed AD would require,
within 25 hours time-in-service (TIS),
visually inspecting the upper bearing for
corrosion, leaking grease, condensation
or water—indications that the upper
bearing is failing. If only condensation
exists, the proposed AD would require
repeating the inspection at intervals not

to exceed 25 hours TIS. If none of those
conditions exists, the proposed AD
would require repeating the inspection
at intervals not to exceed 100 hours TIS.
If there is water, corrosion, or leaking
grease, this proposed AD would require
deactivating the air conditioning
system.

Costs of Compliance

We estimate that this proposed AD
would affect 1 helicopter of U.S.
Registry and that labor costs would
average $85 per work-hour. Based on
these estimates, we expect the following
costs:

¢ Inspecting the upper bearing for
corrosion, leaking grease, condensation
or water would require 4 work-hours for
a labor cost of $340. No parts would be
needed.

o Deactivating the air conditioning
system would require 6 work-hours for
a labor cost of $510. No parts would be
needed.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This proposed
regulation is within the scope of that
authority because it addresses an unsafe
condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Eurocopter Deutschland GmbH Helicopters:
Docket No. FAA-2013-0634; Directorate
Identifier 2012-SW-023—-AD.

(a) Applicability

This AD applies to Model EC135P2+ and

EC135T2+ helicopters, serial numbers 870,

872,873, 879, 883, 884, 888, 893, 900, 905,

911, 914, 916, 917, 923, and 926, with a

mechanical air conditioning system

compressor bearing block upper bearing

(upper bearing) part number L210M 1872105

installed, certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
metallic debris in the engine inlet areas. This
condition could result in failure of an engine,
loss of engine power, and subsequent loss of
helicopter control.

(c) Comments Due Date.

We must receive comments by September
23, 2013.

(d) Compliance
You are responsible for performing each
action required by this AD within the

specified compliance time unless
accomplished previously.

(e) Required Actions

Within 25 hours time-in-service (TIS):

(1) Visually inspect the upper bearing for
corrosion, leaking grease, condensation, or
water.

(2) If there is condensation but no
corrosion, leaking grease, or water, repeat
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this inspection at intervals not to exceed 25
hours TIS.

(3) If there is no corrosion, leaking grease,
condensation, or water, repeat this inspection
at intervals not to exceed 100 hours TIS.

(4) If there is corrosion, leaking grease, or
water, deactivate the air conditioning system
in accordance with the Accomplishment
Instructions, Section 3.B.3, Paragraphs (a)
through (ai) of Eurocopter Emergency Alert
Service Bulletin No. EC 135-21A-013, dated
June 6, 2011.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Group, FAA, may approve AMOCs for this
AD. Send your proposal to: Matt Wilbanks,
Aviation Safety Engineer, Regulations and
Policy Group, Rotorcraft Directorate, FAA,
2601 Meacham Blvd., Fort Worth, Texas
76137; telephone (817) 222—-5110; email
matt.wilbanks@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, we suggest that
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2011-0111R1, dated September 22, 2011.
You may view a copy of the EASA AD in the
AD Docket on the Internet at http://
www.regulations.gov.

(h) Subject
Joint Aircraft Service Component (JASC)
Code: 2100, air conditioning system.
Issued in Fort Worth, Texas, on July 11,
2013.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-17632 Filed 7-22-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2012—-0945; Directorate
Identifier 2010-SW-110-AD]

RIN 2120-AA64

Airworthiness Directives; Sikorsky
Aircraft Corporation (Sikorsky) Model
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (SNPRM);
reopening of the comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for the Sikorsky Model S-70, S-70A, S—
70C, S-70C (M), and S—70C (M1)
helicopters with General Electric (GE)
T700-GE—401C or T700-GE-701C
engines installed, which proposed
establishing new fatigue life limits for
certain GE engine gas generator turbine
(GGT) rotor parts. The proposed AD was
prompted by a reevaluation of the
method for determining the life limit for
certain GE engine gas generator turbine
(GGT) rotor parts and the determination
that these life limits need to be based on
low cycle fatigue (LCF) events instead of
hours time-in-service. This action
would retain the previously proposed
requirements but correct the life limit
formula for a certain GGT rotor part.
The proposed actions are intended to
prevent fatigue failure of a GGT rotor
part, engine failure, and subsequent loss
of control of the helicopter.

DATES: We must receive comments on
this proposed AD by September 23,
2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202—-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

o Hand Delivery: Deliver to the
““Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov or in person at the
Docket Operations Office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
economic evaluation, any comments
received and other information. The
street address for the Docket Operations
Office (telephone 800-647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Michael Davison, Flight Test Engineer,
New England Regional Office, FAA, 12
New England Executive Park,
Burlington, MA 01803; phone: (781)
238-7156; fax: (781) 238—7170; email:
michael.davison@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

On August 30, 2012, we issued a
notice of proposed rulemaking (NPRM)
(77 FR 55166, September 7, 2012) for
Sikorsky Model S-70, S-70A, S-70C, S—
70C (M), and S-70C (M1) helicopters
with GE T700-GE—401C or T700-GE-
701C engines installed. The NPRM
proposed to require establishing a new
life limit for certain GGT rotor parts
based upon the accumulated LCF events
of the GGT rotor parts. The NPRM was
prompted by the determination that the
affected engines could fail due to fatigue
unless the life limits of certain GE
engine rotor parts are changed from
hours time-in-service to LCF events. The
GE T700-GE-701C engine is used in the
military’s UH-60 fleet. Analysis and
experience with this engine have caused
the military to reduce the life limit of
certain GGT rotor parts and to revise
their maintenance documentation to
reflect these revised life limits. The
Sikorsky Model S—70 helicopters are
similar to the military’s UH-60 fleet,
some of which have been certificated by
the FAA in the restricted category. The
GE T700-GE-701C engine has not been
type-certificated by the FAA for civil
use, except to the extent that it is a part
of a restricted category Model S-70
helicopter.
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Actions Since Previous NPRM Was
Issued

Since we issued the previous NPRM
(77 FR 55166, September 7, 2012), we
became aware that GE has issued T700
Turboshaft Engine Service Bulletin
(ESB) 72—0041, Revision 1, dated March
12, 2010 (ESB 72—0041), to correct the
formula under the “T700-GE-401C
Stage 2 Disk PN 6064T12P01/P03 LCF
Limit Diagram” in Figure 6. Other than
this correction, the specifications in ESB
72—-0041 remain the same.

This SNPRM proposes to retain the
previously proposed requirements but
apply the correct life limit formula
depicted in Figure 6 of ESB 72-0041,
Revision 1. Also, we are correcting a
typographical error in the preamble of
the previous NPRM in the ‘“Related
Service Information,” which referenced
the ESB number as 72—041 rather than
72—0041. As a result, we have
determined that it is necessary to reopen
the comment period to provide
additional opportunity for the public to
comment.

Comments

We gave the public the opportunity to
comment on the original NPRM (77 FR
55166, September 7, 2012), but we did
not receive any comments.

FAA’s Determination

We are proposing this SNPRM
because we evaluated all the relevant
information and determined the unsafe
condition described previously is likely
to exist or develop in other products of
these same type designs.

Proposed Requirements of the SNPRM

This SNPRM would retain the
proposed requirements of the previous
NPRM and would also propose inserting
into the airworthiness limitations
section of the maintenance manual or
the instructions for continued
airworthiness the figures contained in
ESB No. T700 S/B 72-0041, Revision 1,
dated March 12, 2010, instead of ESB
No. T700 S/B 72-0041, dated October 1,
2008.

Costs of Compliance

We estimate that this proposed AD
would affect 9 helicopters of U.S.
registry. We estimate that operators may
incur the following costs in order to
comply with this AD: A minimal
amount for work hours and labor costs
because these parts are replaced as part
of the periodic maintenance on the
helicopter; a minimal amount of time to
calculate the new retirement life;
$360,000 to replace the GGT rotor parts
per helicopter; and $3,240,000 to

replace the GGT rotor parts for the
entire U.S. operator fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866,

2. Is not a “significant rule”” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by adding

the following new airworthiness
directive (AD):

Sikorsky Aircraft Corporation: Docket No.
FAA-2012-0945; Directorate Identifier
2010-SW-110-AD.

(a) Applicability

This AD applies to Model S-70, S-70A, S—
70C, S-70C (M), and S-70C (M1) helicopters
with General Electric (GE) T700-GE—401C or

T700-GE-701C part-numbered engines,
certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
critical engine part remaining in service
beyond its fatigue life because the current life
limit is based on hours time-in-service (TIS)
instead of fatigue cycles. This condition
could result in fatigue failure of an engine
rotor part, engine failure, and subsequent loss
of control of the helicopter.

(c) Comments Due Date

We must receive comments by September
23, 2013.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Before further flight, insert into the
airworthiness limitations section of the
maintenance manual or instructions for
continued airworthiness the low cycle fatigue
(LCF) limit diagrams shown in Figures 2
through 7 (pages 9 through 14) of GE T700
Turboshaft Engine Service Bulletin (ESB) No.
T700 S/B 72—0041, Revision 1, dated March
12, 2010, for helicopters with the GE T700-
GE—401C engine, or Figures 2 through 4
(pages 10 through 12) of GE T700 Turboshaft
ESB No. T700 S/B 72—0038, dated October 1,
2008, for helicopters with the GE T700-GE-
701C engine. The diagonal line on each
diagram represents the new cycle life limit (a
combination of full low cycle fatigue events
(LCF1) and partial low cycle fatigue events
(LCF2) as those terms are defined in the
Accomplishment Instructions, paragraphs
3.A.(1) and 3.A.(2) of each ESB) for each gas
generator turbine (GGT) rotor part. A
combination of LCF1 and LCF2, which
results in a number below the diagonal line
of the applicable diagram for each engine,
indicates that the part has not reached its
fatigue life limit.

(2) Before further flight:

(i) Obtain the actual LCF1 and LCF2 count
from the engine “history recorder” (HR);

(ii) Calculate the LCF1 and LCF2 fatigue
retirement life for each GGT rotor part as
follows:
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(A) Determine the actual LCF ratio by
dividing the total actual LCF2 cycle count
obtained from the HR by the total actual
LCF1 cycle count obtained from the HR. Add
to the actual counts from the HR any actual
additional fatigue cycle incurred during any
period in which the HR was inoperative.

(B) Determine the LCF1 retirement life by
dividing the maximum number of LCF2
events obtained from the applicable diagram
for each engine by the sum of the actual LCF
ratio obtained by following paragraph
(e)(2)(ii)(A) of this AD plus the quotient of
the maximum number of LCF2 events from
the applicable diagram for each engine
divided by the maximum number of LCF1
events from the applicable diagram for each
engine.

(C) Determine the LCF2 retirement life by
multiplying the actual LCF ratio obtained by
following paragraph (e)(2)(ii)(A) of this AD
times the LCF1 retirement life determined by
following paragraph (e)(2)(ii)(B) of this AD.

(iii) Replace each GGT rotor part that has
reached the new fatigue cycle life limit with
an airworthy rotor part.

(3) For helicopters with the GE T700-GE—
401C engine, if you cannot determine the
number of low cycle fatigue events manually
from the HR or by combining both manual
and HR counts, then the life limit for the
GGT rotor part is the hours TIS for the part
as shown in Table 1 of ESB No. T700 S/B 72—
0041, dated August 21, 2009.

(4) Before further flight, begin or continue
to count the full and partial low fatigue cycle
events and record on the component card or
equivalent record that count at the end of
each day for which the HR is inoperative.

(f) Special Flight Permit

Special flight permits will not be issued to
allow flight in excess of life limits.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Boston Aircraft
Certification Office, FAA, may approve
AMOC:s for this AD. Send your proposal to:
Michael Davison, Flight Test Engineer, New
England Regional Office, FAA, 12 New
England Executive Park, Burlington, MA
01803; phone: (781) 238-7156; fax: (781)
238-7170; email: michael.davison@faa.gov.

(2) For operations conducted under 14 CFR
part 119 operating certificate or under 14
CFR part 91, subpart K, we suggest that you
notify your principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office or certificate
holding district office before operating any
aircraft complying with this AD through an
AMOC.

(h) Additional Information

For service information identified in this
AD, contact Sikorsky Aircraft Corporation,
Attn: Manager, Commercial Technical
Support, mailstop s581a, 6900 Main Street,
Stratford, CT, telephone (800) 562—4409,
email address tsslibrary@sikorsky.com, or at
http://www.sikorsky.com. You may review a
copy of the referenced service information at
the FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas 76137.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 7250: Turbine Section.

Issued in Fort Worth, Texas, on July 11,
2013.
Kim Smith,

Directorate Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2013-17627 Filed 7-22—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655
RIN 1205-AB61

Wage Methodology for the Temporary
Non-Agricultural Employment H-2B
Program; Proposed Delay of Effective
Date

AGENCY: Employment and Training
Administration, Labor.

ACTION: Proposed delay of effective date;
request for comments.

SUMMARY: The Department of Labor
(Department) is proposing to delay
indefinitely the effective date of the
Wage Methodology for the Temporary
Non-agricultural Employment H-2B
Program final rule (2011 Wage Rule), in
order to comply with recurrent
legislation that prohibits the Department
from using any funds to implement it,
and to permit time for consideration of
public comments sought in conjunction
with an interim final rule published
April 24, 2013, 78 FR 24047. The 2011
Wage Rule revised the methodology by
which the Department calculates the
prevailing wages to be paid to H-2B
workers and United States workers
recruited in connection with a
temporary labor certification for use in
petitioning the Department of Homeland
Security to employ a nonimmigrant
worker in H-2B status. The 2011 Wage
Rule was originally scheduled to
become effective on January 1, 2012,
and the effective date has been extended
a number of times, most recently to
October 1, 2013.1 The Department is
now proposing to delay the effective
date of the 2011 Wage Rule until such
time as Congress no longer prohibits the

1The effective date of the 2011 Wage Rule was
previously revised to September 30, 2011, 76 FR
45667 (Aug. 1, 2011); to November 30, 2011, 76 FR
59896 (Sept. 28, 2011); to January 1, 2012, 76 FR
73508 (Nov. 29, 2011); to October 1, 2012, 76 FR
82115 (Dec. 30, 2011); to March 27, 2013, 77 FR
60040 (Oct. 2, 2012); and to October 1, 2013, 78 FR
19098 (Mar. 29, 2013).

Department from implementing the
2011 Wage Rule.

DATES: Comments must be received on
or before August 9, 2013.

ADDRESSES: You may submit comments,
identified by Regulatory Information
Number (RIN) 1205-AB61, by any one
of the following methods:

Federal e-Rulemaking Portal:
www.regulations.gov. Follow the Web
site instructions for submitting
comments.

Mail or Hand Delivery/Courier: Please
submit all written comments (including
disk and CD-ROM submissions) to
Michael Jones, Acting Administrator,
Office of Policy Development and
Research, Employment and Training
Administration, U.S. Department of
Labor, 200 Constitution Avenue NW.,
Room N-5641, Washington, DC 20210.

Please submit your comments by only
one method. Comments received by
means other than those listed above or
received after the comment period has
closed will not be reviewed. The
Department will post all comments
received on http://www.regulations.gov
without making any change to the
comments, including any personal
information provided. The http://
www.regulations.gov Web site is the
Federal e-rulemaking portal and all
comments posted there are available
and accessible to the public. The
Department caution commenters not to
include personal information such as
Social Security Numbers, personal
addresses, telephone numbers, and
email addresses in their comments as
such information will become viewable
by the public on the http://
www.regulations.gov Web site. It is the
commenter’s responsibility to safeguard
his or her information. Comments
submitted through http://
www.regulations.gov will not include
the commenter’s email address unless
the commenter chooses to include that
information as part of his or her
comment.

Postal delivery In Washington, DC,
may be delayed due to security
concerns. Therefore, the Department
encourages the public to submit
comments through the http://
www.regulations.gov Web site.

Docket: For access to the docket to
read background documents or
comments received, go to the Federal
eRulemaking portal at http://
www.regulations.gov. The Department
will also make all the comments
received available for public inspection
during normal business hours at the
Employment and Training
Administration (ETA) Office of Policy
Development and Research at the above
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address. If you need assistance to review
the comments, the Department will
provide you with appropriate aids such
as readers or print magnifiers. The
Department will make copies of the
notice available, upon request, in large
print and as an electronic file on
computer disk. The Department will
consider providing the notice in other
formats upon request. To schedule an
appointment to review the comments
and/or obtain the notice in an alternate
format, contact the ETA Office of Policy
Development and Research at (202)
693—-3700 (VOICE) (this is not a toll-free
number) or 1-877-889-5627 (TTY/
TDD).

FOR FURTHER INFORMATION CONTACT:
William L. Carlson, Ph.D.,
Administrator, Office of Foreign Labor
Certification, ETA, U.S. Department of
Labor, 200 Constitution Avenue NW.,
Room C-4312, Washington, DC 20210;
Telephone (202) 693-3010 (this is not a
toll-free number). Individuals with
hearing or speech impairments may
access the telephone number above via
TTY by calling the toll-free Federal
Information Relay Service at 1-877—
889-5627 (TTY/TDD).

SUPPLEMENTARY INFORMATION: The
Department of Labor published a final
rule, Wage Methodology for the
Temporary Non-agricultural
Employment H-2B Program, on January
19, 2011. See 76 FR 3452 (the 2011
Wage Rule). The 2011 Wage Rule
revised the methodology by which the
Department calculates the prevailing
wages to be paid to H-2B workers and
United States (U.S.) workers recruited in
connection with a temporary labor
certification for use in petitioning the
Department of Homeland Security to
employ a nonimmigrant worker in H-2B
status. The Department originally set the
effective date of the 2011 Wage Rule for
January 1, 2012. However, as a result of
litigation and following notice-and-
comment rulemaking, we issued a final
rule, 76 FR 45667 (August 1, 2011),
revising the effective date of the 2011
Wage Rule to September 30, 2011, and
a second final rule, 76 FR 59896
(September 28, 2011), further revising
the effective date of the 2011 Wage Rule
to November 30, 2011.

Thereafter, the Department delayed
the effective date of the 2011 Wage Rule
until January 1, 2012, in light of the
enactment on November 18, 2011, of the
Consolidated and Further Continuing
Appropriations Act, 2012, which
provided that “[n]one of the funds made
available by this or any other Act for
fiscal year 2012 may be used to
implement, administer, or enforce, prior
to January 1, 2012 the [Wage Rule].”

Public Law 112-55, 125 Stat. 552, Div.
B, Title V, sec. 546 (Nov. 18, 2011) (the
November 2011 Appropriations Act). In
delaying the 2011 Wage Rule’s effective
date at that time, the Department stated
that although the November 2011
Appropriations Act “prevent[ed] the
expenditure of funds to implement,
administer, or enforce the [2011] Wage
Rule before January 1, 2012, it [did] not
prohibit the [2011] Wage Rule from
going into effect, which [was] scheduled
to occur on November 30, 2011.” 76 FR
73508, 73509 (November 29, 2011). The
Department explained that “when the
[2011] Wage Rule goes into effect, it will
supersede and make null the prevailing
wage provisions at 20 CFR 655.10(b) of
the Department’s existing H-2B
regulations, which were promulgated
under Labor Certification Process and
Enforcement for Temporary
Employment in Occupations Other
Than Agriculture or Registered Nursing
in the United States (H-2B Workers),
and Other Technical Changes; Final
Rule, 73 FR 78020, Dec. 19, 2008 (the
H-2B 2008 Rule).” Id. Accordingly, the
Department determined that it was
necessary in light of the November 2011
Appropriations Act to delay the
effective date of the 2011 Wage Rule to
avoid the replacement of the wage
provisions of the H-2B 2008 Rule with
a new rule that the Department lacked
appropriated funds to implement. Such
an occurrence would have rendered the
H-2B program inoperable because the
issuance of a prevailing wage
determination is a condition precedent
to approving an employer’s request for
an H-2B labor certification. As a result,
the Department issued a final rule, 76
FR 73508, which delayed the effective
date of the 2011 Wage Rule until
January 1, 2012.

Subsequent appropriations
legislation 2 containing the same
restriction prohibiting the Department’s
use of appropriated funds to implement,
administer, or enforce the 2011 Wage
Rule necessitated subsequent extensions
of the effective date of that rule. See 76
FR 82115 (December 30, 2011)
(extending the effective date to October
1, 2012); 77 FR 60040 (October 2, 2012)
(extending the effective date to March
27, 2013); 78 FR 19098 (March 29, 2013)
(extending the effective date to October
1, 2013). In light of the continued
prohibitions on the expenditure of the

2These include the Consolidated Appropriations
Act of 2012, Public Law 112-74, 125 Stat. 786 (Dec.
23, 2011); Continuing Appropriations Resolution,
2013, Public Law 112-175, 126 Stat. 1313 (Sept. 28,
2012); and Consolidated and Further Continuing
Appropriations Act, 2013, Public Law 113-6, 127
Stat. 198 (Mar. 26, 2013) (establishing DOL’s
appropriations through Sept. 30, 2013).

Department’s appropriated funds to
implement, administer, or enforce the
2011 Wage Rule, the Department
proposes to delay indefinitely the
effective date of the 2011 Wage Rule
until such time as the rule can be
implemented.

Additionally, the Department,
together with the Department of
Homeland Security (the Departments),3
recently promulgated an interim final
rule (IFR), 78 FR 24047, establishing a
new wage methodology. This action was
taken in direct response to Comite de
Apoyo a los Trabajadores Agricolas
(CATA)v. Solis,  F.Supp.2d , 2013
WL 1163426 (E.D. Pa. 2013) in which
the district court vacated a provision of
the H-2B 2008 rule, 20 CFR
655.10(b)(2). That provision required
that prevailing wages based on the
Occupational Employment Statistics
(OES) survey contain tiers that are
commensurate with the skill required
for the job; the Department accordingly
divided the Occupational Employment
Survey wage applicable to the
occupation in question into four tiers of
wages to correspond to skill levels. The
court vacated 20 CFR 655.10(b)(2),
which was the basis for the four-tiered
wage, and remanded the matter to the
Department, ordering the Department to
come into compliance with the court’s
order within 30 days.

In response to CATA v. Solis, the
Departments issued the IFR on April 24,
2013. See 78 FR 24047. The
Departments struck the phrase, “at the
skill level,” from 20 CFR 655.10(b)(2),
thus requiring prevailing wage
determinations issued using the OES
survey to be based on the mean wage for
the occupation in the area of intended
employment without tiers or skill levels.
See id. at 24053. That revision became
effective on April 24, 2013, the date of
publication. The Departments requested
comments on all aspects of the
prevailing wage provisions of 20 CFR

3The Department of Labor (DOL) and the
Department of Homeland Security (DHS) issued the
IFR jointly to dispel questions regarding the
respective roles of the two agencies and the validity
of DOL’s regulations as an appropriate way to
implement the interagency consultation specified in
section 214(c)(1) of the INA, 8 U.S.C. 1184(c)(1). See
Bayou Lawn & Landscape Servs. v. Sec’y of Labor,
713 F.3d 1080 (11th Cir. 2013) (holding that the
Department of Labor lacks independent rulemaking
authority under the INA to issue legislative
regulations implementing its role in the H-2B
program). But see La. Forestry Ass’n v. Solis, 889
F. Supp. 2d 711 (E.D. Pa. 2012) (rejecting claim that
the Department of Labor lacks authority under the
INA to administer the H-2B program through
legislative rules). Due to these inconsistent court
rulings about the Department of Labor’s authority
to issue independent legislative rules, the
Department of Labor and DHS together issued the
IFR revising the prevailing wage methodology in
the H-2B program.
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655.10(b), including, among other
things, whether the OES mean is the
appropriate basis for determining the
prevailing wage; whether wages based
on the Davis-Bacon Act (DBA), 40
U.S.C. 276a et seq., 29 CFR part 1, or the
McNamara-O’Hara Service Contract Act
(SCA), 41 U.S.C. 351 et seq., should be
used to determine the prevailing wage,
and if so to what extent; and whether to
permit the continued use of employer-
submitted surveys and ways to
strengthen their methodology, if
permitted. The comment period closed
on June 10, 2013, and the Departments
are in the process of reviewing those
comments and determining whether
further revision to 20 CFR 655.10(b) is
warranted in light of public comment.

The confluence of the recurrent
Congressional prohibition against
implementation of the 2011 Wage Rule,
which the Department anticipates will
continue, and the Department’s current
review and consideration of suggestions
made in the comments associated with
the IFR, which revised wage provisions
of the H-2B regulations that were also
the subject of the 2011 Wage Rule,
require the indefinite delay of the
effective date of the 2011 Wage Rule.
Were the 2011 Wage Rule to become
effective, it would supplant the
revisions made to 20 CFR 655.10(b) in
the IFR, which were necessary in light
of the court’s order in CATA v. Solis. In
that event, the Department would likely
continue to be unable to implement the
2011 Wage Rule, based on the
continuation of the Congressional
prohibition on its implementation.
However, should Congress lift the
prohibition against implementation of
the 2011 Wage Rule, the Department
would need time to assess the current
regulatory framework, to consider any
changed circumstances, novel concerns
or new information received, and to
minimize disruptions.

Until such time as Congress no longer
prohibits the Department from
implementing the 2011 Wage Rule, the
effective date of the 2011 Wage Rule
should be delayed. In the event that
Congress no longer prohibits
implementation of the 2011 Wage Rule,
the Department would publish a
document in the Federal Register
within 45 days apprising the public of
the status of 20 CFR 655.10 and the
effective date of the 2011 Wage Rule.
The Department invites comment on the
proposed indefinite delay of the
effective date of the 2011 Wage Rule.

Signed: at Washington, DC, this 18 of July,
2013.

Eric Seleznow,

Acting Assistant Secretary for Employment
and Training.

[FR Doc. 2013-17676 Filed 7-18—13; 4:15 pm]
BILLING CODE 4510-FP-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4000, 4006, 4007, and
4047

RIN 1212-AB26

Premium Rates; Payment of

Premiums; Reducing Regulatory
Burden

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Proposed rule.

SUMMARY: The Pension Benefit
Corporation (PBGC) proposes to make
its premium rules more effective and
less burdensome. Based on its
regulatory review under Executive
Order 13563 (Improving Regulation and
Regulatory Review), PBGC proposes to
amend its regulations on Premium Rates
and Payment of Premiums to simplify
due dates, coordinate the due date for
terminating plans with the termination
process, make conforming and clarifying
changes to the variable-rate premium
rules, provide for relief from penalties,
and make other changes. Large plans
would no longer have to pay flat-rate
premiums early; small plans would get
more time to value benefits. These
amendments would be effective starting
2014. PBGC also proposes to amend its
regulations in accordance with the
Moving Ahead for Progress in the 21st
Century Act.

DATES: Comments must be submitted on
or before September 23, 2013.

ADDRESSES: Comments, identified by
Regulation Identifier Number (RIN)
1212-AB26, may be submitted by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the Web
site instructions for submitting
comments.

e Email: reg.comments@pbgc.gov.

e Fax:202-326—4112.

e Mail or Hand Delivery: Regulatory
Affairs Group, Office of the General
Counsel, Pension Benefit Guaranty
Corporation, 1200 K Street NW.,
Washington, DC 20005—-4026.

All submissions must include the
Regulation Identifier Number for this
rulemaking (RIN 1212—-AB26).
Comments received, including personal

information provided, will be posted to
www.pbgc.gov. Copies of comments may
also be obtained by writing to
Disclosure Division, Office of the
General Counsel, Pension Benefit
Guaranty Corporation, 1200 K Street
NW., Washington DC 20005-4026, or
calling 202-326—4040 during normal
business hours. (TTY and TDD users
may call the Federal relay service toll-
free at 1-800-877—-8339 and ask to be
connected to 202-326-4040.)

FOR FURTHER INFORMATION CONTACT:
Catherine B. Klion, Assistant General
Counsel for Regulatory Affairs
(klion.catherine@pbgc.gov), or Deborah
C. Murphy, Senior Counsel
(murphy.deborah@pbgc.gov), Office of
the General Counsel, Pension Benefit
Guaranty Corporation, 1200 K Street
NW., Washington DG 20005-4026; 202—
326—4024. (TTY and TDD users may call
the Federal relay service toll-free at
800-877-8339 and ask to be connected
to 202-326—4024.)

SUPPLEMENTARY INFORMATION:

Executive Summary—Purpose of the
Regulatory Action

This rulemaking is needed to make
PBGC’s premium rules more effective
and less burdensome. The proposed rule
simplifies and streamlines due dates,
coordinates the due date for terminating
plans with the termination process,
makes conforming changes to the
variable-rate premium rules, clarifies
the computation of the premium
funding target, reduces the maximum
penalty for delinquent filers that self-
correct, and expands premium penalty
relief.

PBGC'’s legal authority for this action
comes from section 4002(b)(3) of the
Employee Retirement Income Security
Act of 1974 (ERISA), which authorizes
PBGC to issue regulations to carry out
the purposes of title IV of ERISA, and
section 4007 of ERISA, which gives
PBGC authority to set premium due
dates and to assess late payment
penalties.

Executive Summary—Major Provisions
of the Regulatory Action

Due Date Changes

Premium due dates currently depend
on plan size. Large plans pay the flat-
rate premium early in the premium
payment year and the variable-rate
premium later in the year. Mid-size
plans pay both the flat- and variable-rate
premiums by that same later due date.
Small plans pay the flat- and variable-
rate premiums in the following year.
PBGC proposes to simplify the due-date
rules by providing that all annual
premiums for plans of all sizes will be
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due on the same day in the premium table shows how 2014 due dates would
payment year—the historical variable- change for calendar-year plans.
rate premium due date. The following
Current regulation Proposal
Plan size )
Flat-rate Variable-rate : :
premium premium Entire premium
2/28/2014 10/15/2014 10/15/2014
10/15/2014 10/15/2014 10/15/2014
4/30/2015 4/30/2015 10/15/2014

For a plan terminating in a standard
termination, the final premium may
come due months after the plan closes
its books and thus be forgotten.
Correcting such defaults is inconvenient
for both plans and PBGC. To forestall
such problems, PBGC proposes to set
the final premium due date no later than
the last day the post-distribution
certification can be submitted without
penalty. Conforming changes to other
due date rules are also proposed.

Variable-Rate Premium Changes

Some small plans determine funding
level too late in the year to be able to
use current-year figures for the variable-
rate premium by the new uniform due
date. To address this problem, PBGC
proposes that small plans generally use
prior-year figures for the variable-rate
premium.

To facilitate the due date changes, no
variable-rate premium would generally
be owed for a plan’s first year of
coverage or for the year in which a plan
completed a standard termination.

In response to inquiries from pension
practitioners, PBGC proposes to clarify
the computation of the premium
funding target for plans in “at-risk”
status for funding purposes.

Penalty Changes

PBGC assesses late premium payment
penalties at 1 percent per month for
filers that self-correct and 5 percent per
month for those that do not. The
differential is to encourage and reward
self-correction. But both penalty
schedules have the same cap—100
percent of the underpayment—and once
the cap is reached, the differential
disappears. To preserve the self-
correction incentive and reward for
long-overdue premiums, PBGC proposes
to reduce the 1-percent penalty cap from
100 percent to 50 percent.

PBGC also proposes to codify in its
regulations the penalty relief policy for
payments made not more than seven
days late that it established in a Federal
Register notice in September 2011 and
to give itself more flexibility in
exercising its authority to waive
premium penalties.

Other Changes

PBGC also proposes to amend its
regulations to accord with the Moving
Ahead for Progress in the 21st Century
Act and to avoid retroactivity of PBGC’s
rule on plan liability for premiums in
distress and involuntary terminations.

Background

PBGC administers the pension plan
termination insurance program under
title IV of the Employee Retirement
Income Security Act of 1974 (ERISA).
Under ERISA sections 4006 and 4007,
plans covered by the program must pay
premiums to PBGC. PBGC’s premium
regulations—on Premium Rates (29 CFR
part 4006) and on Payment of Premiums
(29 CFR part 4007)—implement ERISA
sections 4006 and 4007.

On January 18, 2011, the President
issued Executive Order 13563,
“Improving Regulation and Regulatory
Review,” to ensure that Federal
regulations seek more affordable, less
intrusive means to achieve policy goals,
and that agencies give careful
consideration to the benefits and costs
of those regulations. In response to and
in support of the Executive Order, PBGC
on August 23, 2011, promulgated its
Plan for Regulatory Review,! noting
several regulatory areas—including
premiums—for immediate review.
Small-plan premium due date issues,
and penalties for premium filings made
just past the deadline, were identified in
the regulatory review plan as being
among the promising candidates for
action.

On September 15, 2011,2 and
February 9, 2012,3 PBGC published
policy notices implementing some of
the premium initiatives discussed in the
regulatory review plan. In the
September 15 notice, PBGC announced
(among other things) that—based on its
review and on comments from premium
payers and pension professionals—it

1See http://www.pbgc.gov/documents/plan-for-
regulatory-review.pdf.

2See 76 FR 57082, http://www.pbgc.gov/
Documents/2011-23692.pdf.

3See 77 FR 6675, http://www.pbgc.gov/
Documents/2012-3054.pdf.

would waive premium late-payment
penalties that are assessed solely
because premium payments are late by
not more than seven calendar days. The
February 9 notice created a limited-time
penalty relief program for plans that had
never paid required premiums.

PBGC has continued its review of its
premium regulations and has identified
other ways to simplify and clarify the
regulations, reduce burden, provide
penalty relief, and generally make the
regulations work better. This proposed
rule would amend the premium
regulations to implement those
improvements (and to codify the seven-
day policy announced in the September
15 notice). Public comment on this
proposal will help PBGC determine
whether its regulation review process is
moving in the right direction. PBGC will
continue to review its regulations with
a view to developing more ideas for
improvement.

Introduction

The premium regulations were
amended, for plan years beginning after
2007, to conform to changes in the
statute made by the Pension Protection
Act of 2006 (PPA 2006). The
amendments changed how premiums
are computed and paid.

There are two kinds of annual
premiums.4 The flat-rate premium is
based on the number of plan
participants, determined as of the
participant count date. The participant
count date is generally the last day of
the plan year preceding the premium
payment year; in some cases, however
(such as for plans that are new or are
involved in certain mergers or spinoffs),
the participant count date is the first
day of the premium payment year. The
variable-rate premium (which applies
only to single-employer plans) is based
on a plan’s unfunded vested benefits
(UVBs)—the excess of its premium
funding target over its assets. The
premium funding target and asset values
are determined as of the plan’s UVB
valuation date for the premium payment

4 There is also a termination premium, which
would be unaffected by this proposed rule.
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year, which is the same as the valuation
date used for funding purposes for that
year. In general, the UVB valuation date
is the beginning of the premium
payment year, but some small plans
(with fewer than 100 participants) may
have UVB valuation dates as late as the
end of the year.

Under ERISA section 4007, premiums
accrue until plan assets are distributed
in a standard termination or a failing
plan is taken over by a trustee. A plan
undergoing a standard termination is
exempt from the variable-rate premium
for any plan year after the year in which
the plan’s termination date falls.5 This
proposed rule reflects the provision in
Rev. Rul. 79-237 (1979-2 C.B. 190) that
minimum funding standards apply only
until the end of the plan year that
includes the termination date.

Section 4007 authorizes PBGC to set
premium due dates and assess penalties
for failure to pay premiums timely.
Before 2008, all variable-rate premiums
were due 9'2 calendar months after the
beginning of the premium payment year
(October 15 for calendar-year plans).
Most flat-rate premiums were also due
on that date. However, flat-rate
premiums for large plans (those with
500 or more participants) were due two
calendar months after the beginning of
the premium payment year (the end of
February for calendar-year plans).6 Most
large plans estimate this premium
because they find it impractical to count
participants that quickly after the
participant count date.

The PPA 2006 amendments to the
premium regulations changed the
variable-rate premium due date for
small plans (those with fewer than 100
participants) to four months after the
end of the premium payment year to
accommodate their statutory option
under PPA 2006 to value benefits as late
as the end of the year. The participant
count date, on which the flat-rate
premium is based, remained the same
for small plans as for other plans, so that
small plans needed no extra time to
determine the flat-rate premium.
Nonetheless, for simplicity, small plans’
flat-rate premium due date was made
the same as the variable-rate due date.

Late payment penalties accrue at the
rate of 1 percent or 5 percent per month
of the unpaid amount, depending on
whether the underpayment is ““self-
corrected” or not. Self-correction refers
to payment of the delinquent amount

5See Exemption for Standard Terminations,
below.

6 This requirement was adopted in response to a
recommendation in the 1984 report of the Grace
Commission (the President’s Private Sector Survey
on Cost Control). See PBGC final rule at 50 FR
12533 (Mar. 29, 1985).

before PBGC gives written notice of a
possible delinquency. Penalties are
capped by statute at 100 percent of the
unpaid amount. Recognizing that most
large plans pay an estimate of the flat-
rate premium at the early due date and
“true up” when they pay the variable-
rate premium later in the year, the
premium payment regulation provides
an elaborate system of safe harbors from
late-payment penalties for estimated
large-plan flat-rate premiums.

Due Date Proposals

Uniform Due Dates for Plans of All Sizes

The historical variable-rate premium
due date—9%2 months after the
beginning of the premium payment
year—was established by PBGC in
19987 to correspond with the extended
due date for the annual report for the
prior year that is filed on Form 5500.
Coordination of the premium and Form
5500 due dates promotes consistency
and simplicity and avoids confusion
and administrative burden. PBGC now
proposes to eliminate the current system
of three premium due dates that depend
on plan size and premium type and
return to that historical due date for
both flat- and variable-rate premiums of
plans of all sizes. For calendar-year
plans, the due date would be October
15.

Eliminating large plans’ special flat-
rate premium due date would eliminate
the need for the complex penalty safe
harbor rules that now apply to
underestimates of the flat-rate
premium.® And for many large plans, it
would cut the number of filings by two,
rather than just one. That is because
underestimating the flat-rate premium
gives rise not only to penalties (which
can be waived) but also to interest
(which cannot be waived). Thus, after
paying an estimate of the flat-rate
premium, and then paying the balance
due, a large plan must make yet another
payment, of the interest on the amount
by which its initial estimated payment
fell short of the correct amount.
Eliminating the need for flat-rate
premium estimates would eliminate
interest payments on shortfalls in those
estimates.

For small plans, the unified due date
proposal raises a timing issue. As noted
above, the current small-plan due date
comes after the premium payment year
is over because some small plans value
benefits at the end of the year and thus
cannot calculate variable-rate premiums
by a due date that falls within the year.
(For example, a small calendar-year

7 See 63 FR 68684 (Dec. 14, 1998).
8 See discussion under the heading Flat-rate safe
harbors, below.

plan that values benefits as of December
31 cannot determine the premium by
the preceding October 15, the historical
due date that this proposal would return
to.) PBGC’s proposed solution to this
timing problem is for small plans to
determine the variable-rate premium
using data from the year before the
premium payment year. This solution is
discussed in more detail under the
heading “Look-Back” Rule for Small
Plans, below.

The premium payment regulation
provides an option for paying an
estimate of the variable-rate premium at
the due date and “truing up” within 6v-
months without penalty. The
availability of this option is currently
restricted to mid-size and large plans.
With the elimination of different due
dates based on plan size, the option
would be available to plans of any size.
PBGC expects that very few small plans
will take advantage of the option, since
in virtually all cases, the variable-rate
premium will be known by the uniform
due date. PBGC requests comments on
whether extending this option to small
plans would on balance be beneficial or
create undue opportunity for error and
attendant inconvenience. For example, a
filer that inadvertently designated a
filing as estimated would be contacted
by PBGC if a timely reconciliation filing
was not made.

The change to a uniform due date
would mean that plan consultants could
do all premium and Form 5500 filing
chores at one time, once a year. PBGC
would receive all premium filings for
each plan year at one time, specific to
that year, and would be able to process
a plan’s entire annual premium in a
single operation. Going from three due
dates to one would be simpler for all
concerned—even for mid-size plans,
whose due date would not change.
Simpler rules mean shorter and simpler
filing instructions—instructions that
PBGC must update annually and that
plan administrators of plans of all sizes
must read, understand, and follow. Less
complexity means less chance for
mistakes and the time and expense of
correcting them. Moving to one uniform
due date would also simplify PBGC’s
premium processing systems and save
PBGC money on future periodic changes
to those systems (because it is less
expensive to modify simpler systems).

In short, PBGC believes that this
change would produce a significant
reduction in administrative burden for
both plans and PBGC. It would also shift
the earnings on premium payments
between plans and PBGC for the time
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between the old and new due dates, but
overall, plans would gain.?

Terminating Plans’ Due Date

The foregoing discussion focuses on
the normal due dates for annual
premiums. There are also special due
date rules for new and newly covered
plans and for plans that change plan
year. But there is no special due date
provision for terminating plans—and
yet such plans pose a special problem,
because their final premium due date
may come months after all benefits have
been distributed and their books have
been closed. Although the standard
termination rules require that provision
be made for PBGC premiums,1® PBGC’s
experience is that once the sometimes-
difficult process of distributing benefits
is over—and with the premium due date
often months in the future—plan
administrators may simply forget about
premiums and consider their work
done. Months later, when PBGC
contacts them after they fail to file, it is
typically an inconvenience, and
sometimes an annoyance, to go back to
(or reconstruct) the records to calculate
and pay premiums—and interest and
penalties, because the due date has been
missed.

With a view to ensuring that final-
year premiums are routinely paid for
plans undergoing standard terminations,
PBGC proposes to change the due date
to bring it within the standard
termination timeline.1? The final event
in the standard termination timeline is
the filing of the post-distribution
certification under § 4041.29 of PBGC’s
regulation on Plan Terminations (29
CFR part 4041). The plan administrator
of a terminating plan must file the
certification (on PBGC Form 501) within
30 days after the last benefit distribution
date, but no late filing penalty is
assessed if the filing is within 90 days
after the distribution deadline under
§4041.28(a) of the termination
regulation. The proposed rule provides
that the premium due date for a
terminating plan’s final year would be
the earliest of (1) the normal premium
due date, (2) the last date by which the
post-distribution certification can be
filed without penalty, or (3) the date
when the post-distribution certification
is actually filed.

Because the final year premium filing
would not be required any earlier than
90 days after distributions were

9 See Uniform Due Dates under Executive Orders
12866 and 13563, below, for detailed discussion of
costs and benefits.

10 See 29 CFR 4041.28(b).

11 See p. 3 of the Standard Termination Filing
Instructions, http://www.pbgc.gov/documents/
500 _instructions.pdyf.

complete, and the normal premium due
date (under the unified due date
proposal) would be nine-and-a-half
months after the plan year begins, only
plans closing out in the first six-and-a-
half months of the final year would face
an accelerated premium deadline. For
plans closing out in the last five-and-a-
half months of the final year, the normal
premium due date would come before
the last date by which the post-
distribution certification could be filed
without penalty.

The 90 days (or more) between the
completion of final distributions and the
accelerated premium deadline would
also give a plan at least that much time
to determine the flat-rate premium
(which is based on the participant count
at the end of the prior year). For a
terminating plan, counting participants
should be relatively easy. Because it is
in the process of providing benefits for
(or for the survivors of) each participant,
a terminating plan must necessarily
have a roster of all participants. By
simply subtracting from the roster the
participants who received distributions
before the participant count date, the
plan can determine the participant
count.

Computing a variable-rate premium in
three months might be more
challenging, but under this proposal it
would not be necessary. If the
termination date for a standard
termination is before the beginning of
the final plan year, the existing
regulation provides an exemption from
the variable-rate premium for the final
year. PBGC is proposing to expand this
exemption to apply to a plan’s final
year, even if the termination date comes
during that year.12 Thus, the final-year
premium would be flat-rate only. This
change would provide relief for the
significant number of plans that close
out in the same year in which their
termination dates fall (as indicated by
PBGC data on the number of plans that
pay variable-rate premiums for the final
year).

Advancing the premium due date for
some terminating plans would shift
earnings on the premiums from those
plans to PBGC. But some of those plans
should enjoy reduced administrative
expenses (and possibly save on late
charges) because the advanced deadline
will prompt them to prepare premium
filings while files are open for paying
benefits. And some plans would avoid
paying a final-year variable-rate
premium under PBGC’s proposed

12 See Final-Year Variable-Rate Premium
Exemption, below.

expansion of the exemption for plans
doing standard terminations.3

On balance, PBGC believes that there
should be no net cost to plans and
significant administrative benefits for
PBGC. PBGC invites suggestions from
the public about other approaches to the
problem of terminating plans’ final-year
premiums that this change is aimed at.

New Plan Due Date Modifications

As noted above, the existing premium
payment regulation includes a special
due date provision for new and newly
covered plans. PBGC proposes to make
two technical modifications to this
provision in support of the primary
changes it is proposing in this rule.

The first modification would be to
restore—for newly covered plans—the
alternative due date of 90 days after title
IV coverage begins. This alternative was
available before the PPA 2006
amendments to the premium
regulations, but those amendments set
newly covered plans’ normal due date
four months after the end of the
premium payment year—and thus more
than 90 days after the latest possible
coverage date. This made the alternative
due date superfluous, and it was
removed. Now that PBGC is proposing
to return the normal due date to 272
months before the end of the plan year,
it will again be possible for a plan’s
coverage date to be too late in the
premium payment year to make filing
by the normal due date feasible. Hence
the restoration of this alternative due
date.

The second modification would
provide an alternative due date for a
subset of plans that would be excluded
from the normal rule—discussed briefly
above and in detail below 1*—that small
plans would base the variable-rate
premium on prior-year data. This subset
would consist of new small plans
resulting from non-de minimis
consolidations and spinoffs. These
plans would have to pay a variable-rate
premium based on current-year data.1s
But being small, a plan in this subset
might have a UVB valuation date too
late in the premium payment year to
enable the plan to meet the normal
filing deadline. The alternative due date
provided by this second modification to
the new-plan due date provision would
be 90 days after the UVB valuation date,
to give any such plan time to calculate

13 See Final-Year Due Date under Executive
Orders 12866 and 13563, below, for detailed
discussion of costs and benefits.

14 See “Look-Back” Rule for Small Plans, below.

15 See First-Year Variable-Rate Premium
Exemption, below.
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the variable-rate premium.1¢ While the
circumstances in which this due date
extension would apply may arise
infrequently, PBGC invites comment as
to whether the extension would be
adequate in situations where it did

apply.
Variable-Rate Premium Proposals

“Look-Back” Rule for Small Plans

As noted in the discussion of the
unified due date proposal above, some
small plans value benefits too late in the
premium payment year to be able to
compute variable-rate premiums by the
proposed new uniform due date, which
is 272 months before the end of the
premium payment year. To solve this
problem, PBGC proposes to have small
plans determine UVBs, on which
variable-rate premiums are based, by
looking back to data for the prior year.1”
Because a new plan does not have a
prior year to look back to, PBGC
proposes to provide an exemption from
the variable-rate premium for new small
plans. This new variable-rate premium
exemption is discussed in more detail
under First-Year Variable-Rate Premium
Exemption below.

The term “UVB valuation year”
would be used in the text of the
regulation to mean the year that the plan
administrator looks to for the UVBs
used to calculate the variable-rate
premium for the premium payment
year. As a general rule, the UVB
valuation year would be the plan year
preceding the premium payment year
for small plans, and would be the
premium payment year for other plans.
(Using the term “UVB valuation year”
avoids the need to have the regulation
describe two versions of all the UVB
determination rules—one version for
small plans and a second version for the
others.)

This “look-back” rule would apply
only to the variable-rate premium, not to
the flat-rate premium. The participant
count on which the flat-rate premium is
based is determined not as of the UVB
valuation date but as of the participant
count date. This date is still the same as
it was before PPA 2006, when small
plans’ premium due date was the

16 To give any plan with a deferred due date
adequate time to reconcile an estimated variable-
rate premium, the reconciliation date would key off
the due date rather than the premium payment year
commencement date. For a normal due date, the
reconciliation date would remain the same.

17 This proposal revives a concept that was in the
premium regulations before PPA 2006: the
alternative calculation method, which permitted
plans to determine UVBs by “rolling forward”
prior-year data using a set of complex formulae. No
“rolling forward” or other modification of prior-
year data are involved in the approach that PBGC
NOW proposes.

historical date that this proposed rule
would reinstate for them (October 15 for
calendar-year plans). From the
perspective of the flat-rate premium, the
proposal returns small plans to their
situation before PPA 2006, and no
special accommodation is needed.

Plans Subject to Look-Back Rule

In general, PBGC proposes to have the
look-back rule apply to any plan with a
participant count for the premium
payment year of up to 100, or a funding
valuation date that is not at the
beginning of the premium payment
year. Thus the “small plans” to which
the proposed look-back rule would
apply would be a slightly different
group, compared to the “small plans”
whose premium due date is currently
four months after the end of the plan
year. The difference in approach reflects
the difference in the implications of
plan size under the current and
proposed premium payment
regulations. In the current regulation, all
plans have the same UVB valuation
year, and plan size determines due date;
under the proposed rule, all plans
would have the same due date, and plan
size would generally determine UVB
valuation year (i.e., whether the look-
back rule applies).

The current regulation bases plan size
on the participant count for the year
before the premium payment year, so
that plans can determine well in
advance whether they are large and thus
required to pay the flat-rate premium
early in the year. New plans (which
have no prior year) are treated as small,
which means that they pay their first-
year premiums according to the small-
plan payment schedule, regardless of
size. Newly covered plans are grouped
with new plans. If a new or newly
covered plan in fact covers more than
100 participants, it enjoys the luxury of
the delayed small-plan due date for its
first year, but the most PBGC can be said
to have “lost” is 62 months’ interest on
the premium.

Under the look-back proposal, in
contrast, if a new plan covering more
than 100 participants were treated as
small, PBGC would lose not just interest
but the whole variable-rate premium.
For some new plans—particularly those
created by consolidation or spinoff—
this could be a very substantial sum. To
avoid this unintended consequence of
the look-back rule, which is meant for
plans that are genuinely small, PBGC
proposes to base the small-plan category
on the participant count for the
premium payment year rather than the
preceding year. This change would be
possible because eliminating the early
flat-rate premium due date for large

plans would eliminate the pressure to
determine plan size early in the
premium payment year. By the time a
plan needed to know whether it was
small (and thus subject to the look-back
rule), it would have had plenty of time
to determine its participant count.

Changing from the prior year’s to the
current year’s participant count would
bring PBGC’s definition of “small plan”
into closer alignment with the statutory
category of plans eligible to use non-
first-day-of-the-year valuation dates.18
The somewhat complex statutory
definition counts participants in the
prior year,1® and PBGC’s participant
count date for the current year is
generally the last day of the prior year.
To improve the correspondence with
the statutory provision, PBGC proposes
to change from its current small-plan
numerical size range (fewer than 100
participants) to the numerical size range
in the statute (100 or fewer
participants).

PBGC wants every plan that in fact
has a non-first-day-of-the-plan-year
valuation date to be included in the
definition of “small plan” that the look-
back rule applies to. But because of the
complexity of the statutory category of
plans eligible to use non-first-of-the-year
valuation dates, PBGC is reluctant to
match its “small plan” definition
closely to every aspect of that statutory
category. PBGC’s proposed solution is to
combine a simple “small plan” concept
with a “catch-all” clause. Accordingly,
PBGC proposes to apply the look-back
rule to any plan that has a participant
count of 100 or fewer for the premium
payment year or that in fact has a
funding valuation date for the premium
payment year that is not the first day of
the year.20

PBGC also considered having the
look-back rule apply only to plans that

18 The currently defined small plan category
corresponds only approximately with the category
of plans permitted by statute to use non-first-day-
of-the-plan-year valuation dates. See preamble to
PBGC’s final PPA 2006 premium rule, 73 FR 15065
at 15069 (Mar. 21, 2008).

19 ERISA section 303(g)(2)(B) provides that “if, on
each day during the preceding plan year, a plan had
100 or fewer participants, the plan may designate
any day during the plan year as its valuation date
for such plan year and succeeding plan years. For
purposes of this subparagraph, all defined benefit
plans which are single-employer plans and are
maintained by the same employer (or any member
of such employer’s controlled group) shall be
treated as 1 plan, but only participants with respect
to such employer or member shall be taken into
account.” ERISA section 303(g)(2)(C) provides
additional rules dealing with predecessor
employers and providing that a plan may qualify as
“small” for its first year based on reasonable
expectations about its participant count during that
year.

20 As discussed above, new plans resulting from
non-de minimis consolidations and spinoffs would
be excluded from the look-back provision.
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actually have non-first-day-of-the-plan-
year valuation dates, or only to plans
eligible to elect such dates under the
statute. PBGC rejected the former course
because it believes that all small plans
will prefer the look-back rule and
rejected the latter course because of the
complexity of the statutory description
of plans eligible to make the valuation
date election. PBGC invites public
comment on whether there is an

alternative to the proposed approach
that would be preferable.

Effects of Due Date and Look-Back
Proposals

PBGC'’s look-back proposal has the
advantage that it would permit use of a
much more convenient premium due
date, and it avoids the use of
complicated mathematical
manipulations aimed at making the
prior-year figures more reflective of
current conditions. For small plans, the

combination of the new due date and
the look-back rule would mean not only
that the premium due date would align
with the Form 5500 due date (as
typically extended), but that the due
dates that would align would
correspond to the same valuation. The
following table illustrates, for filings
due October 15, 2014, how the
alignment of valuations and due dates
for small plans would differ from the
alignment for other plans.

Premium payment UVB valuation 5500 valuation
year year year
SMAIl PIANS ..ttt e 2014 2013 2013
OtNEE PIANS ...ttt b ettt 2014 2014 2013

Thus, not only would small plans
enjoy the convenience of a convergence
between the premium and Form 5500
due dates, but the due dates that
converged would be tied to the same
valuation. This would accommodate the
desire of many small plan sponsors to
defer the plan valuation until after the

beginning of the year following the
valuation date, when profits and taxes
can be computed.

For small plans, this combined due-
date and look-back proposal has
basically the same result as if the
current small-plan due date (four
months after the end of the premium

payment year) were extended for 52
months without a look-back. For
example, consider the following table
comparing PBGC’s combined proposal
with a 57%2-month due date extension
(without a look-back) for a calendar-year
plan:

Premium payment UVB valuation
year year Due date
PBGC’S PrOPOSAl ....cueiuiiiieiiiieierie ettt sttt 2014 2013 | October 15, 2014.
Due date extension without 100K-back ...........cccocveiiiiiiiinieeeeee 2013 2013 | October 15, 2014.

In both cases, the premium due
October 15, 2014, is based on UVBs
determined for 2013. The difference is
that under PBGC’s proposal, the
premium is being paid for 2014,
whereas if the due date has been
extended 5%2 months, the premium is
being paid for 2013.

PBGC in fact considered the
alternative of extending the due date 5%
months for small plans. But premium
filings contain, in addition to premium
data, other data that PBGC uses to help
determine the magnitude of its exposure
in the event of plan termination, to help
track the creation of new plans and
transfer of participants and plan assets
and liabilities among plans, and to keep
PBGC'’s insured-plan inventory up to
date. It is important that these data be
as current as possible. Furthermore,
PBGC decided it was administratively
simpler to have all premium filings for
a year be due in that year—avoiding (for
example) the need to determine whether
a filing made October 15, 2014, was for
2014 or 2013.

The comparison of the advanced and
deferred due date approaches shows
why it is not clear how to analyze the
financial impact of PBGC’s proposal. On
the one hand, the change can be viewed

as a simple acceleration of the premium
due date, with small plans losing 6V-
months’ interest on their annual
premium payments. On the other hand,
it can be viewed as a deferral of the due
date (with small plans gaining 5%
months’ interest on their premiums each
year) preceded by a one-time “extra”
premium in the transition year.2! For
purposes of the analyses in this
preamble of the effects of the changes
for small plans, PBGC views the due
date as being accelerated rather than
deferred.

Under the look-back proposal, small
plans would pay variable-rate premiums
based on year-old data. Plans might
view this either positively or negatively,
depending on whether UVBs were
trending up or down; using year-old
data to compute variable-rate premiums
shifts by one year the effect of changes
in those data, which are typically
modest but may at times be dramatic.

211n the transition year (using a calendar-year
plan as an example), PBGC’s proposal would result
in two premium payments: one at the end of April
for the prior year, and one in mid-October for the
current year. (In the transition year for the existing
due date system, small plans made no premium
payments.) Under a simple due date extension,
there would not be two due dates within the same
year.

And for the first year to which the look-
back rule applies, small plans’ variable-
rate premiums would be based on the
same UVBs as for the year before, which
each small plan might consider either
beneficial or detrimental depending on
its circumstances. PBGC invites
comment on whether this approach is a
matter of concern and suggestions for
mitigating any such concern.

In response to a request for
suggestions from the public in
connection with its review of its
regulations,22 PBGC received a letter
from an organization representing
retirement plan professionals (involved
primarily with small plans) requesting
that the small-plan due date be changed,
suggesting that it would be efficient to
coordinate with the Form 5500 due
date, and reiterating previous requests
that small plans be given more time to
complete valuations. Judging from this
and other comments and questions to
PBGC from pension practitioners, PBGC
anticipates that the small-plan
community will welcome this proposal.
PBGC invites comments from small
plans and their sponsors and
consultants on the proposed change and

22See 76 FR 18134 (Apr. 1, 2011), http://
www.pbgc.gov/documents/2011-7805.pdyf.
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whether there are other approaches that
might be more effective.

First-Year Variable-Rate Premium
Exemption

The look-back rule faces the
difficulty, noted above, that a new plan
does not have a prior year to look back
to. The typical new plan has no vested
benefits, and so would owe no variable-
rate premium with or without the look-
back rule. But some new plans do have
UVBs—for example, newly created
plans that grant past-service credits.
This circumstance creates a dilemma: it
may be impossible for a small plan to
base its first year’s premium on its first
year’s UVBs (because its valuation date
may be too late in the year), but neither
can it look back to prior-year UVBs
(because it has no prior year). To resolve
this problem, PBGC proposes to provide
an exemption from the variable-rate
premium for small plans that are new or
newly covered.23 PBGC considers it
reasonable to forgo variable-rate
premiums from a few new small plans
in the interest of greatly simplifying its
premium due date structure.24

However, PBGC considers plans
created by consolidation or spinoff to be
new plans. To avoid creating an
incentive to sponsors of underfunded
small plans to turn them (in effect) into
new plans by spinoff or consolidation,
simply to avoid paying variable-rate
premiums, PBGC proposes to exclude
from this variable-rate premium
exemption any new small plan that
results from a non-de minimis
consolidation or spinoff. These
consolidated or spunoff plans would not
be subject to the look-back rule, but
would instead base their variable-rate
premiums on current-year data, with an
alternative due date available (as
discussed above) to provide time to
calculate the premium where the UVB
valuation date was late in the premium
payment year.

Final-Year Variable-Rate Premium
Exemption

Although the existing regulation
exempts a plan in a standard

23 Newly covered plans are often not subject to
the funding rules, on which the premium rules are
based, for the year that would be their look-back
year. It is possible for a newly covered plan to have
been in existence as a covered plan for a portion
of the preceding year. Such a plan would have a
look-back year and would not need an exemption
from the variable-rate premium. In the interest of
simplicity, PBGC’s proposed first-year variable-rate
premium exemption would ignore this rare possible
situation.

24Between 2008 and 2011, about 65 new small
plans per year paid total average variable-rate
premiums of a little over $82,000—less than 2
percent of total average annual new-plan variable-
rate premiums.

termination from the variable-rate
premium for any plan year beginning
after the plan’s termination date,25 it is
possible to carry out a standard
termination so that the termination date
and final distribution come within the
same plan year. In that case, the plan is
subject to the variable-rate premium—
based on underfunding of vested
benefits—for the very year in which it
demonstrates, by closing out, that its
assets are sufficient to satisfy not merely
all vested benefits but all non-vested
benefits as well.

As mentioned above, PBGC proposes
to expand the existing regulation’s
exemption from the variable-rate
premium to include the year in which
a plan closes out, regardless of when the
termination date is. Like the existing
exemption, the new exemption would
be conditioned on completion of a
standard termination. If the exemption
were claimed in a premium filing made
before (but in anticipation of) close-out,
and close-out did not in fact occur by
the end of the plan year, the exemption
would be lost, and the variable-rate
premium would be owed for that year
(with late charges).

As noted above, variable-rate
premium amounts not owed because of
this change in the variable-rate premium
exemption would significantly offset
costs attributable to the revised final-
year due date rule for plans in standard
terminations, to which this change is
related.26

Premium Funding Target for Plans in
At-Risk Status for Funding Purposes

ERISA section 4006(a)(3)(E) makes the
funding target in ERISA section 303(d)
(with modifications) the basis for the
premium funding target. The definition
of “funding target” in section 303(d) in
turn incorporates the provisions of
ERISA section 303(i)(1), dealing with
“at-risk” plans. (A plan is in “at-risk”
status if it fails certain funding-status
tests.) ERISA section 303(i)(5) provides
for transitioning between normal and at-
risk funding targets and thus
ameliorates the effects of section
303(i)(1). Although neither section
303(d) nor section 303(i)(1) refers
explicitly to section 303(i)(5), PBGC
believes that section 303(i)(5) clearly
applies to the determination of the
premium funding target. PBGC proposes
to add a provision to the premium rates
regulation clarifying this point.

ERISA section 303(i)(1)(A)(i) requires
the use of special actuarial assumptions

25 See Exemption for Standard Terminations,
below.

26 See Final-Year Due Date under Executive
Orders 12866 and 13563, below, for detailed
discussion of costs and benefits.

in calculating an at-risk plan’s funding
target, and section 303(i)(1)(A)(ii)
requires that a “loading factor”” be
included in the funding target of an at-
risk plan that has been at-risk for two of
the past four plan years. The loading
factor, described in section 303(i)(1)(C),
is the sum of (i) an additional amount
equal to $700 times the number of plan
participants and (ii) an additional
amount equal to 4 percent of the
funding target determined as if the plan
were not in at-risk status.

In response to inquiries from pension
practitioners, PBGC proposes to amend
the premium rates regulation to clarify
the application of the loading factor to
the calculation of the premium funding
target for plans in at-risk status.

The statutory variable-rate premium
provision refers explicitly to the defined
term ““funding target,” which for at-risk
plans clearly includes the section
303(i)(1) modifications. PBGC thus
considers it clear that all of the at-risk
modifications must be reflected in the
premium funding target. And
considering that the funding target and
the premium funding target are so
closely analogous, it seems natural that
for premium purposes, the 4 percent
increment referred to in section
303(i)(1)(C)(ii) should be taken to mean
4 percent of the premium funding target
determined as if the plan were not in at-
risk status.

But for premium purposes, the term
“participant” in the loading factor
provision is ambiguous. Because the
premium funding target reflects only
vested benefits, while the funding target
reflects all accrued benefits, there is a
suggestion that the term “participant”
should in the premium context be
understood to refer to vested
participants. But many participants are
partially vested (as in plans with graded
vesting) or are vested in one benefit but
not another (for example, vested in a
lump-sum death benefit but not in a
retirement annuity) and thus are not
clearly either vested or non-vested.
Furthermore (putting vesting aside), the
premium regulations (§ 4006.6 of the
premium rates regulation) and the
Internal Revenue Service’s regulation on
special rules for plans in at-risk status
(26 CFR 1.430(i)-1(c)(2)(ii)(A)) count
participants differently.

PBGC proposes to resolve the
statutory ambiguity by providing that
the participant count to use in
calculating the loading factor to be
reflected in the premium funding target
is the same participant count used to
compute the load for funding purposes.
This solution has the advantage that it
avoids introducing new participant-
counting rules and does not impose on
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filers the burden of determining two
different participant counts for two
similar purposes. PBGC solicits
suggestions from the public for
alternative approaches to calculating the
participant-based portion of the loading
factor.

Penalties

Lowering the Self-Correction Penalty
Cap

The difference between the normal
penalty rate of 5 percent per month and
the self-correction rate of 1 percent per
month provides an incentive to self-
correct and reflects PBGC’s judgment
that those that come forward voluntarily
to correct underpayments deserve more
lenient treatment than those that PBGC
ferrets out through its premium
enforcement programs. But because the
penalty is capped at 100 percent of the
underpayment regardless of the rate it
accrues at, a plan that self-corrects after
100 months pays the same penalty as if
it had been tracked down by PBGC.
PBGC occasionally encounters
situations in which—typically when
there is a change in plan sponsor or plan
actuary—a plan with a long history of
underpaying or not paying premiums
“comes in from the cold.” PBGC
believes that in fairness to such filers
(and to persuade others to emulate
them), the maximum penalty for self-
correctors should be substantially less
than that for those that do not self-
correct.2”

To preserve the self-correction
penalty differential for long-overdue
premiums, PBGC proposes to cap the
self-correction penalty at 50 percent of
the unpaid amount. While this will
reduce PBGC’s penalty income in these
cases, acceptance of the reduction is
consistent with the view of penalties as
a means to encourage compliance,
rather than as a source of revenue. PBGC
invites public comment on other ways
to encourage, and appropriately
recognize, self-correction of long-ago
failures to pay premiums.

Expansion of Penalty Waiver Authority

The premium payment regulation and
its appendix include many specific
penalty waiver provisions that provide
guidance to the public about the
circumstances in which PBGC considers
waivers appropriate—circumstances
such as reasonable cause and mistake of
law. To deal with unanticipated

27 PBGC took a step in this direction with its
policy notice of February 9, 2012 (see discussion
under Background above). However, the waiver of
all penalties announced in that notice applied only
for a limited time and only to plans that had never
paid premiums.

situations that nevertheless seem to
warrant penalty relief, § 4007.8(d) refers
to the policy guidelines in the appendix,
and § 21(b)(5) of the appendix says that
PBGC may waive all or part of a
premium penalty if it determines that it
is appropriate to do so, and that PBGC
intends to exercise this waiver authority
only in narrow circumstances.

In reviewing the circumstances where
it has exercised its waiver authority,
PBGC has concluded that the term
‘“narrow’”” may not capture well the
scope of that exercise and may thus be
misleading. To avoid an implication
that PBGC considers its waiver authority
more narrowly circumscribed than in
fact it does, PBGC proposes to remove
the sentence about narrow
circumstances from the appendix.

Codification of Seven-Day Penalty
Waiver Rule

On September 15, 2011 (at 76 FR
57082), PBGC published a policy notice
announcing (among other things) that
for plan years beginning after 2010, it
would waive premium payment
penalties assessed solely because
premium payments were late by not
more than seven calendar days.

In applying this policy, PBGC
assumes that each premium payment is
made seven calendar days before it is
actually made. All other rules are then
applied as usual. If the result of this
procedure is that no penalty would
arise, then any penalty assessed on the
basis of the actual payment dates is
waived.

PBGC proposes to codify this policy
in the premium payment regulation.

Removal of Unneeded Flat-Rate Safe
Harbors

As discussed above, the premium
payment regulation includes several
somewhat complex ““safe harbor”
provisions to relieve penalties for large
plans’ late payment of the correct flat-
rate premium that is due early in the
premium payment year, two months
after the participant count date.

If, as PBGC is proposing, the large-
plan flat-rate due date is moved back to
later in the premium payment year,
when other premiums are due, the
penalty safe harbors for under-estimates
of large plans’ flat-rate premiums will
no longer be necessary. Accordingly,
PBGC is proposing to eliminate the flat-
rate safe harbor provisions from the
premium payment regulation.

Other Changes
Variable-Rate Premium Cap

Before amendment to conform to
statutory changes made by PPA 2006,

PBGC’s premium regulations used the
same date for counting participants for
purposes of the flat-rate premium and
for determining UVBs for purposes of
the variable-rate premium. This date
was (generally) “the last day of the plan
year preceding the premium payment
year.”

When PBGC amended the premium
regulations to conform to PPA 2006, the
amendments provided that in general,
UVBs were to be determined as of a
different date from the date used to
count participants. Thus references in
the regulations to “the last day of the
plan year preceding the premium
payment year’” in some cases were
changed to refer to ‘“‘the participant
count date” and in other cases were
changed to refer to ““the UVB valuation
date.”

The regulatory provision dealing with
the variable-rate premium cap for plans
of small employers includes two
references to “‘the last day of the plan
year preceding the premium payment
year” that should have been amended to
refer to “the participant count date” but
were overlooked. This proposed rule
would correct the variable-rate premium
cap provision to remedy this oversight.

Exemption for Standard Terminations

When PBGC added to the premium
regulations the exemption from the
variable-rate premium for plans
terminating in standard terminations, it
stated that the exemption would apply
to “‘a standard termination with a
proposed termination date during a plan
year preceding the premium payment
year.” (See preamble to final rule, 54 FR
28950 (July 10, 1989).) In the text of the
regulation, this requirement was
expressed by requiring that the
proposed termination date be on or
before “the last day of the plan year
preceding the premium payment
year”’—the same words used to identify
the date as of which participants were
to be counted for purposes of the flat-
rate premium and the date as of which
UVBs were to be determined for
purposes of the variable-rate premium.

When PBGC amended the premium
regulations to conform to statutory
changes made by PPA 2006, as
described above, the phrase “the last
day of the plan year preceding the
premium payment year” in the standard
termination exemption from the
variable-rate premium should have been
left unchanged. Instead, it was
inadvertently amended to read ““the
UVB valuation date.” This proposed
rule would correct the exemption to
require that the proposed termination
date be “‘before the beginning of the
premium payment year,” which will
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also make the provision clearer and
simpler.28

Liability for Premiums in Distress and
Involuntary Terminations

The premium payment regulation
provides that a single-employer plan
does not have an obligation to pay
premiums if the plan is the subject of
distress or involuntary termination
proceedings, with a view to conserving
plan assets in such situations. The
premium payment obligation then falls
solely on the plan sponsor’s controlled
group. The current regulation
(§4007.12(b)) focuses on the plan year
for which a premium is due; the plan’s
obligation is tolled with respect to
premiums for the year in which the
termination is initiated and future years.

PBGC has encountered cases in which
plan administrators have used plan
assets to pay premiums for which the
plans had no obligation because
termination proceedings began later in
the plan year, after payment was made.
To address this problem, PBGC
proposes to revise § 4007.12(b) so that a
plan’s obligation to pay premiums
ceases when termination proceedings
begin—an event of which the plan
administrator will have notice—at
which time the premium payment
obligation falls solely on the plan
sponsor’s controlled group.

This change would not affect the
amount of premiums due. It would
reduce administrative burden by making
it easier for a plan administrator to
determine whether the plan has an
obligation to make a premium payment.

Definition of newly covered plan—

The current definition of newly
covered plan excludes new plans. In
rare cases, a new plan might not
initially be covered by title IV of ERISA
and might then become covered later in
its first year of existence. PBGC
proposes to revise the definition to
remove the exclusion of new plans so
that in the case described, the plan
would be a newly covered plan (as well
as a new plan) and thus entitled to
prorate its premium based on its
coverage date (as newly covered plans
are permitted to do) rather than its
effective date (as new plans are
permitted to do).

Changes Related to MAP-21

On July 6, 2012, the President signed
into law the Moving Ahead for Progress
in the 21st Century Act (MAP-21) (Pub.
L. 112-141). MAP-21 included
provisions about PBGC premiums that,

28 As discussed above, PBGC proposes to broaden
the scope of this exemption to include the year in
which a standard termination is completed,
regardless of the timing of the termination date.

without the need for implementing
action by PBGC, have already become
effective.29 PBGC proposes to amend the
premium rates regulation in accordance
with MAP-21.

Under sections 40221 and 40222 of
MAP-21, effective for plan years
beginning after 2012, each flat or
variable premium rate has a different
annual inflation adjustment formula,
and the variable-rate premium is limited
by a cap with its own annual inflation
adjustment. Because of the multiplicity
and complexity of the inflation
adjustment formulas, PBGC has
concluded that it would not be useful to
repeat the statutory premium rate rules
in the premium rates regulation. PBGC
proposes instead to replace existing
premium rate provisions with statutory
references and simply announce each
year the new rates generated by the
statutory rate formulas.

Effective for plan years beginning
after 2011, section 40211 of MAP-21
establishes a “segment rate
stabilization” corridor for certain
interest assumptions used for funding
purposes but provides (in section
40211(b)(3)(C)) for disregarding rate
stabilization in determining PBGC
variable-rate premiums. PBGC proposes
to revise the description of the
alternative premium funding target to
make clear that it is determined using
discount rates unconstrained by the
segment rate stabilization rules of MAP
21.

Editorial Changes

PBGC proposes to revise the language
that describes the “reconciliation”
date—associated with the penalty
waiver for underestimation of the
variable-rate premium—to clarify that
the waiver does not require a particular
state of mind (of the plan administrator,
sponsor, actuary, or other person)
regarding the correctness or “finality” of
the estimate. This clarification is not
substantive but merely reflects the fact
that (as noted in the preamble to the
existing regulation) the waiver is
provided “in recognition of the
possibility that circumstances might
make a final UVB determination by the
due date difficult or impossible” (73 FR
15069 (emphasis supplied)).

The proposed rule would also make
some other non-substantive editorial
changes, including provision of an
additional example, deletion of
anachronistic text, and addition of a
definitional cross-reference.

29 Technical Update 12-1, http://www.pbgc.gov/
res/other-guidance/tu/tu12-1.html provides
guidance on the effect of MAP-21 on PBGC
premiums.

Conforming Changes to Other
Regulations

PBGC’s regulation on Restoration of
Terminating and Terminated Plans (29
CFR part 4047) has a cross-reference to
§4006.4(c) of the premium rates
regulation, which used to describe the
alternative calculation method for
determining the variable-rate
premium 3° but no longer does so. To
avoid confusion, PBGC is removing the
obsolete cross-reference.

The proposed rule would delete from
PBGC’s regulation on Filing, Issuance,
Computation of Time, and Record
Retention (29 CFR part 4000) a
provision that parallels anachronistic
text that is being deleted from the
premium rates regulation.
Applicability

Except as explained below, PBGC
proposes to make the amendments in
this proposed rule applicable for 2014
and later plan years.

PBGC proposes to make the change to
the liability for premiums in distress
and involuntary terminations applicable
to terminations with respect to which
the plan administrator issues the first
notice of intent to terminate or the
PBGC issues a notice of determination
on or after the effective date of the final
rule.

MAP-21 became effective on July 6,
2012. The MAP-21 changes to premium
rates are applicable for 2013 and later
plan years. The clarification to the
definition of the alternative premium
funding target after MAP-21 is
applicable for 2012 and later plan years.

Executive Orders 12866 and 13563

PBGC has determined, in consultation
with the Office of Management and
Budget, that this rulemaking is a
“significant regulatory action” under
Executive Order 12866. The Office of
Management and Budget has therefore
reviewed this notice under Executive
Order 12866.

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This

30 The alternative calculation method is also
described in the premium filing instructions for
years to which it applies.
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proposed rule is associated with
retrospective review and analysis in
PBGC'’s Plan for Regulatory Review
issued in accordance with Executive
Order 13563.

Regulatory Impact Analysis

Executive Orders 12866 and 13563
require that a comprehensive regulatory
impact analysis be performed for any
economically significant regulatory
action, which, under Section 3(f)(1) of
Executive Order 12866, is one that ““is
likely to result in a rule that may . . .
[h]ave an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.’

)

PBGC premium payments are
included as receipts in the Federal
budget, and the large-plan flat-rate
premium deferral will cause a one-time
shift of about $1 billion (attributable
primarily to calendar year plans) from
one fiscal year to the next. Although no
premium revenue will be lost, there will
be the appearance of a one-time loss for
the year when the due dates change, and
PBGC has therefore determined that this
proposed rule is economically
significant under the criteria in
Executive Order 12866. In accordance
with OMB Circular A—4, PBGC has
examined the economic and policy
implications of this proposed rule and
has concluded that the action’s benefits
justify its costs. That conclusion is
based on the following analysis of the
impact of the proposed due date
changes.31 (The other proposed changes
are not economically significant.)

31 The analysis is based on the following
premium data for the 2010 plan year:

Multi:
Small:

Number of plans 29

Flat-rate premium 15,865
Mid-size:

Number of plans 280

Flat-rate premium 751,292
Large:

Number of plans 1,134

Flat-rate premium 91,950,881
Single:
Small:

Number of plans 16,027

Flat-rate premium 11,157,676

Variable-rate premium 14,384,475
Mid-size:

Number of plans 4,459

Flat-rate premium 37,039,342

Variable-rate premium 48,133,809
Large:

Number of plans 4,577

Flat-rate premium 1,098,754,335

Variable-rate premium 1,074,057,949

Uniform Due Dates

PBGC estimates that the reduction in
administrative burden attributable to
adoption of its unified due date
proposal translates into average annual
savings of 3 hours for each large plan
and 1 hour and 10 minutes for each
small plan. (PBGC arrived at these
estimates on the basis of inquiries made
to pension practitioners.) The dollar
equivalent of this saving is about $1,050
for a large plan and about $400 for a
small plan.32

The uniform due date proposal would
also shift the earnings on premium
payments between plans and PBGC for
the time between the old and new due
dates. Because earning rates differ
between PBGC and plans,32 the losses
and gains would not balance out
exactly. But the amounts would be
relatively small, and overall, plans
would gain.

The most significant earnings shift
would be that filers would gain 72
months’ interest on large plans’ flat-rate
premiums. Based on 2010 data, PBGC
estimates that the average gain per large
plan might be nearly $8,000 per year.
(PBGC'’s loss would be about one-third
as much.) 34 To put this figure in
perspective, large plans account for
almost all of PBGC’s flat-rate premium
income—about $1.19 billion (out of a
total of about $1.24 billion) for 2010.

The earnings shift for small plans
would be virtually negligible. The
analysis is not as straightforward
because of the concomitant shift from
current-year to prior-year data. See the
discussion under the heading Combined
Effects of Due Date and Look-Back
Proposals, above. But based again on
2010 data, and assuming a 6%2-month
advance in the small-plan due date and
a plan earnings rate of 6 percent, small
plans in the aggregate would lose about
$830,000 a year—on average, about $50
per plan. (PBGC’s gain would be about
one-third the amount lost by plans.) 35 A

32 PBGC assumes for this purpose that enrolled
actuaries charge about $350 per hour.

33 PBGC estimates its rate of return, from
investment in U.S. Government securities, at about
2 percent. PBGC estimates plans’ rate of return at
6 percent.

34 The following table shows potential changes in
interest earnings calculated with four rates: two
percent (our best estimate for PBGC’s rate of return),
six percent (our best estimate for plans’ rate of
return), and three and seven percent (the discount
rates recommended by OMB Circular A—4).

Possible (2010 data) approximate average gain or
loss per large plan at—

2 percent $2,600.

3 percent $4,000.

6 percent $8,000.

7 percent  $9,000.

35 The following table shows potential changes in
interest earnings calculated with four rates: two

plan’s lost interest earnings would be
proportional to its premium; the
premium may vary widely among plans,
and thus the loss may do the same.

Accordingly, PBGC foresees an
average net benefit (in dollar terms)
from its uniform due date proposal of
about $9,050 for each large plan and
about $350 for each small plan.

Final-Year Due Date

Advancing the premium due date for
some terminating plans would also shift
earnings on the premiums from plans to
PBGC. Since plans that do standard
terminations are almost all small, the
amounts involved are also small. For the
2010 plan year, the average small single-
employer plan paid a flat-rate premium
of less than $700. On average (over the
period 2001-2010), fewer than 1,350
plans terminate each year. About 730
plans would have their final-year due
dates advanced by an average of 3%
months; for the rest (about 620), the due
date would not be advanced. Thus on
average, the proposal would require
payment of the premium about 53 days
early. At a rate of 6 percent, 53 days’
interest on an average flat-rate premium
of $700 is about $6. For larger plans, the
average figure using the same
methodology would be almost $1,100.
But so few larger plans do standard
terminations 36 that the average earnings
loss for plans of all sizes would be only
about $80 per plan, with a total
estimated loss of $110,000.

On the other hand, there should be
some savings to plans arising from
payment of the final-year premium
while plan books and records are still
open and in use for paying benefits—as
opposed to later, when they would have
to be found and reopened. If one-tenth
of final-year filers (135 plans) each
saved one hour of actuarial time at an
average of $350 per hour, the total
savings would be over $47,000 (or, if
averaged over all plans, about $35 per
plan).

Further, PBGC data for the 2011 plan
year show an aggregate of about $75,000
in variable-rate premiums paid by plans
that completed standard terminations
during the year. This represents an
estimate of the savings to plans under

percent (our best estimate for PBGC’s rate of return),
six percent (our best estimate for plans’ rate of
return), and three and seven percent (the discount
rates recommended by OMB Circular A—4).

Possible (2010 data) approximate average gain or
loss per small plan at—

2 percent $17.

3 percent $25.

6 percent $50.

7 percent  $60.

36 For 2011, only about 7 percent of standard
terminations involved plans with more than 100
participants.
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the proposed expansion of the standard
termination variable-rate premium
exemption. The savings would of course
be realized only by the small minority
of terminating plans that would owe
variable-rate premium in their final year
in the absence of this proposal.
Averaged over all plans closing out in

a year, however, the savings would be
about $55 per plan.

Regulatory Flexibility Act

The Regulatory Flexibility Act
imposes certain requirements with
respect to rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act and that are likely to
have a significant economic impact on
a substantial number of small entities.
Unless an agency determines that a
proposed rule is not likely to have a
significant economic impact on a
substantial number of small entities,
section 603 of the Regulatory Flexibility
Act requires that the agency present an
initial regulatory flexibility analysis at
the time of the publication of the
proposed rule describing the impact of
the rule on small entities and seeking
public comment on the impact. Small
entities include small businesses,
organizations and governmental
jurisdictions.

Small Entities

For purposes of the Regulatory
Flexibility Act requirements with
respect to this proposed rule, PBGC
considers a small entity to be a plan
with fewer than 100 participants. This
is substantially the same criterion used
to determine what plans would be
subject to the look-back rule under the
proposal, and is consistent with certain
requirements in title I of ERISA 37 and
the Internal Revenue Code,38 as well as
the definition of a small entity that the
Department of Labor (DOL) has used for
purposes of the Regulatory Flexibility
Act.?9 Using this proposed definition,
about 64 percent (16,700 of 26,100) of
plans covered by title IV of ERISA in
2010 were small plans.40

Further, while some large employers
may have small plans, in general most

37 See, e.g., ERISA section 104(a)(2), which
permits the Secretary of Labor to prescribe
simplified annual reports for pension plans that
cover fewer than 100 participants.

38 See, e.g., Code section 430(g)(2)(B), which
permits plans with 100 or fewer participants to use
valuation dates other than the first day of the plan
year.

39 See, e.g., DOL’s final rule on Prohibited
Transaction Exemption Procedures, 76 FR 66,637,
66,644 (Oct. 27, 2011).

40 See PBGC 2010 pension insurance data table S—
31, http://www.pbgc.gov/Documents/pension-
insurance-data-tables-2010.pdf.

small plans are maintained by small
employers. Thus, PBGC believes that
assessing the impact of the proposal on
small plans is an appropriate substitute
for evaluating the effect on small
entities. The definition of small entity
considered appropriate for this purpose
differs, however, from a definition of
small business based on size standards
promulgated by the Small Business
Administration (13 CFR 121.201)
pursuant to the Small Business Act.
PBGC therefore requests comments on
the appropriateness of the size standard
used in evaluating the impact of the
proposed rule on small entities.

Certification

On the basis of its proposed definition
of small entity, PBGC certifies under
section 605(b) of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) that
the amendments in this proposed rule
will not have a significant economic
impact on a substantial number of small
entities. Accordingly, as provided in
section 605 of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), sections 603
and 604 do not apply. This certification
is based on PBGC’s estimate (discussed
above) that the proposed change to
uniform due dates would create an
average annual net economic benefit for
each small plan of about $350. This is
not a significant impact. PBGC invites
public comment on this assessment.

Paperwork Reduction Act

PBGC is submitting the information
requirements under this proposed rule
to the Office of Management and Budget
for review and approval under the
Paperwork Reduction Act. The
collection of information under the
premium payment regulation is
currently approved under OMB control
number 1212-0009 (expires December
31, 2013). Copies of PBGC’s request may
be obtained free of charge by contacting
the Disclosure Division of the Office of
the General Counsel of PBGC, 1200 K
Street NW., Washington, DC 20005,
202—-326—4040. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

PBGC is proposing only small changes
in the data filers are required to submit.
A plan’s filing would be required to
state whether the plan was a new small
plan created by non-de minimis
consolidation or spinoff (to which
special rules apply) and to indicate if an
exemption from the variable-rate
premium was claimed under one of the
proposed new exemption rules. Other
changes would be to the filing
instructions, clarifying how to calculate

premiums and setting forth the new due
date rules.

PBGC needs the information in a
premium filing to identify the plan for
which the premium is paid to PBGC, to
verify the amount of the premium, to
help PBGC determine the magnitude of
its exposure in the event of plan
termination, to help PBGC track the
creation of new plans and the transfer
of plan assets and liabilities among
plans, and to keep PBGC’s inventory of
insured plans up to date. PBGC receives
premium filings from about 25,700
respondents each year and estimates
that under this proposal, the total
annual burden of the collection of
information will be about 8,000 hours
and $53,255,000.41

Comments on the paperwork
provisions under this proposed rule
should be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for Pension
Benefit Guaranty Corporation, via
electronic mail at
OIRA_DOCKET@omb.eop.gov or by fax
to (202) 395-6974. Although comments
may be submitted through September
23, 2013, the Office of Management and
Budget requests that comments be
received on or before August 22, 2013
to ensure their consideration. Comments
may address (among other things)—

e Whether the proposed collection of
information is needed for the proper
performance of PBGC’s functions and
will have practical utility;

e The accuracy of PBGC’s estimate of
the burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;

e Enhancement of the quality, utility,
and clarity of the information to be
collected; and

e Minimizing the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

41This burden estimate reflects both a decrease in
burden attributable to changes in the premium due
dates under this proposed rule and an increase in
burden attributable to a re-estimate of the existing
premium filing burden. The increase in burden due
to re-estimation is about 31,300 hours, and the
decrease due to the proposed due date changes is
about 35,000 hours (about 17,000 hours for large
plans and about 18,000 hours for small plans), a net
decrease of about 3,700 hours from the currently
approved burden (about 163,600). PBGC assumes
that about 95 percent of the work is contracted out
at $350 per hour, so the 35,000-hour decrease
attributable to the proposed rule is equivalent to
about 1,750 hours of in-house labor and about
$11,600,000 of contractor costs.
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List of Subjects
29 CFR Part 4000

Pension insurance, Pensions,
Reporting and recordkeeping
requirements.

29 CFR Part 4006

Employee benefit plans, Pension
insurance.

29 CFR Part 4007

Employee benefit plans, Penalties,
Pension insurance, Reporting and
recordkeeping requirements.

29 CFR Part 4047

Employee benefit plans, Pension
insurance.

In consideration of the foregoing,
PBGC proposes to amend 29 CFR parts
4000, 4006, 4007, and 4047 as follows:

PART 4000—FILING, ISSUANCE,
COMPUTATION OF TIME, AND
RECORD RETENTION

m 1. The authority citation for part 4000
continues to read as follows:

Authority: 29 U.S.C. 1082(f), 1302(b)(3).

§4000.3 [Amended]

m 2.In §4000.3(b):

m a. Paragraph (b)(1)(i) is removed.

m b. Paragraphs (b)(1)(ii), (b)(1)(iii), and
(b)(1)(iv) are redesignated as paragraphs
(b)(1)(1), (b)(1)(ii), and (b)(1)(iii)
respectively.

PART 4006—PREMIUM RATES

m 3. The authority citation for part 4006
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1306,
1307.
m 4. Tn § 4006.2:
m a. The introductory text is amended
by removing the words “and single-
employer plan” and adding in their
place the words “single-employer plan,
and termination date”.
m b. The definition of participant count
is amended by removing the words “for
a plan year” and by removing the words
“for the plan year”.
m c. The definition of participant count
date is amended by removing the words
“for a plan year”.
m d. The definition of UVB valuation
date is amended by removing the words
“for a plan year”’; and by removing the
words “plan year determined” and
adding in their place the words “UVB
valuation year, determined”.
m e. The definition of newly-covered
plan is revised, and new definitions of
Continuation plan, Small plan, and
UVB valuation year are added, in
alphabetical order, to read as follows:

§4006.2 Definitions.

* * * * *

Continuation plan means a new plan
resulting from a consolidation or spinoff
that is not de minimis pursuant to the
regulations under section 414(J) of the
Code.

* * * * *

Newly covered plan means a plan that
becomes covered by title IV of ERISA
during the premium payment year and
that existed as an uncovered plan
immediately before the first date in the
premium payment year on which it was

a covered plan.
* * * * *

Small plan means a plan—

(1) Whose participant count is not
more than 100, or

(2) Whose funding valuation date for
the premium payment year, determined
in accordance with ERISA section
303(g)(2), is not the first day of the
premium payment year.
* * * * *

UVB valuation year of a plan means—

(1) The plan year preceding the
premium payment year, if the plan is a
small plan other than a continuation
plan, or

(2) The premium payment year, in
any other case.
m 5.In §4006.3:
m a. Paragraphs (c) and (d) are removed.
m b. A sentence is added to the end of
the introductory text, and paragraphs (a)
and (b) are revised, to read as follows:

§4006.3 Premium rate.

* * * Premium rates (and the MAP—
21 cap rate referred to in paragraph
(b)(2) of this section) are subject to
change each year under inflation
indexing provisions in section 4006 of
ERISA.

(a) Flat-rate premium. The flat-rate
premium for a plan is equal to the
applicable flat premium rate multiplied
by the plan’s participant count. The
applicable flat premium rate is the
amount prescribed for the calendar year
in which the premium payment year
begins by—

(1) ERISA section 4006(a)(3)(A)(@i) and
(F) for a single-employer plan, or

(2) ERISA section 4006(a)(3)(A)(v) and
(I) for a multiemployer plan.

(b) Variable-rate premium.

(1) In general. Subject to the cap
provisions in paragraphs (b)(2) and
(b)(3) of this section, the variable-rate
premium for a single-employer plan is
equal to a specified dollar amount for
each $1,000 (or fraction thereof) of the
plan’s unfunded vested benefits as
determined under §4006.4 for the UVB
valuation year. The specified dollar
amount is the applicable variable

premium rate prescribed by ERISA
section 4006(a)(8) for the calendar year
in which the premium payment year
begins.

(2) MAP-21 cap. The variable-rate
premium for a plan is not more than the
applicable MAP-21 cap rate multiplied
by the plan’s participant count. The
applicable MAP-21 cap rate is the
amount prescribed by ERISA section
4006(a)(3)(E)(i)(II) and (J) for the
calendar year in which the premium
payment year begins.

(3) Small-employer cap.

(i) In general. If a plan is described in
paragraph (b)(3)(ii) of this section for the
premium payment year, the variable-
rate premium is not more than $5
multiplied by the square of the
participant count. For example, if the
participant count is 20, the variable-rate
premium is not more than $2,000 ($5 x
202 = $5 x 400 = $2,000).

(ii) Plans eligible for cap. A plan is
described in paragraph (b)(3)(ii) of this
section for the premium payment year if
the aggregate number of employees of
all employers in the plan’s controlled
group on the first day of the premium
payment year is 25 or fewer.

(iii) Meaning of “‘employee.” For
purposes of paragraph (b)(3)(ii) of this
section, the aggregate number of
employees is determined in the same
manner as under section 410(b)(1) of the
Code, taking into account the provisions
of section 414(m) and (n) of the Code,
but without regard to section 410(b)(3),
(4), and (5) of the Code.

m 6.In §4006.4:

m a. Paragraph (a) is amended by
removing the words “for the premium
payment year” where they appear five
times in the paragraph and adding in
their place the first four times (but not
the fifth time) the words ‘“for the UVB
valuation year”.

m b. Paragraph (b)(2) introductory text is
amended by removing the words
“premium payment year”’ and adding in
their place the words “UVB valuation
year”.

m c. Paragraph (b)(2)(ii) is amended by
removing the words “premium payment
year” where they appear twice in the
paragraph and adding in their place (in
both places) the words “UVB valuation
year”.

m d. New paragraph (b)(3) is added to
read as follows:

§4006.4 Determination of unfunded vested
benefits.
* * * * *

(b) Premium funding target.
* * * * *

(3) “At-risk” plans; transition rules;
loading factor. The transition rules in
ERISA section 303(i)(5) apply to the
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determination of the premium funding
target of a plan in at-risk status for
funding purposes. If a plan in at-risk
status is also described in ERISA section
303(1)(1)(A)({i) for the UVB valuation
year, its premium funding target reflects
a loading factor pursuant to ERISA
section 303(i)(1)(C) equal to the sum
of—

(i) Per-participant portion of loading
factor. The amount determined for
funding purposes under ERISA section
303(1)(1)(C)(d) for the UVB valuation
year, and

(ii) Four percent portion of loading
factor. Four percent of the premium
funding target determined as if the plan
were not in at-risk status.

m 7.In §4006.5:

m a. Paragraph (a) introductory text is
amended by removing the reference
“paragraphs (a)(1)—(a)(3) of this section”
and adding in its place the reference
“paragraphs (a)(1)—(a)(4) of this
section”’.

m b. Paragraph (a)(3) introductory text is
amended by removing the words
“described in this paragraph if” and
adding in their place the words
“described in this paragraph if it makes
a final distribution of assets in a
standard termination during the
premium payment year or if”.

m c. Paragraph (a)(3)(ii) is amended by
removing the words “on or before the
UVB valuation date” and adding in their
place the words “‘before the beginning of
the premium payment year”.

m d. Paragraph (e)(2)(ii) is amended by
removing the words “plan year’” and
adding in their place the words
“premium payment year”.

m e. Paragraph (f)(1) is amended by
removing the words “newly-covered”
(with a hyphen) and adding in their
place the words “newly covered”
(without a hyphen).

m f. Paragraph (a)(4) is added, and
paragraphs (c), (d), (e)(1), and (g) are
revised, to read as follows:

§4006.5 Exemptions and special rules.
* * * * *

(a) Variable-rate premium
exemptions. * * *
* * * * *

(4) Certain small new and newly
covered plans. A plan is described in
this paragraph if—

(i) It is a small plan other than a
continuation plan, and

(ii) It is a new plan or a newly covered
plan.

(c) Participant count date; in general.
Except as provided in paragraphs (d)
and (e) of this section, the participant

count date of a plan is the last day of
the plan year preceding the premium
payment year.

(d) Participant count date; new and
newly covered plans. The participant
count date of a new plan or a newly
covered plan is the first day of the
premium payment year. For this
purpose, a new plan’s premium
payment year begins on the plan’s
effective date.

(e) Participant count date; certain
mergers and spinoffs.

(1) The participant count date of a
plan described in paragraph (e)(2) of
this section is the first day of the

premium payment year.
* * * * *

(g) Alternative premium funding
target. A plan’s alternative premium
funding target is determined in the same
way as its standard premium funding
target except that the discount rates
described in ERISA section
4006(a)(3)(E)(iv) are not used. Instead,
the alternative premium funding target
is determined using the discount rates
that would have been used to determine
the funding target for the plan under
ERISA section 303 for the purpose of
determining the plan’s minimum
contribution under ERISA section 303
for the UVB valuation year if the
segment rate stabilization provisions of
ERISA section 303(h)(2)(iv) were
disregarded. A plan may elect to
compute unfunded vested benefits using
the alternative premium funding target
instead of the standard premium
funding target described in
§4006.4(b)(2), and may revoke such an
election, in accordance with the
provisions of this paragraph (g). A plan
must compute its unfunded vested
benefits using the alternative premium
funding target instead of the standard
premium funding target described in
§4006.4(b)(2) if an election under this
paragraph (g) to use the alternative
premium funding target is in effect for
the premium payment year.

(1) An election under this paragraph
(g) to use the alternative premium
funding target for a plan must specify
the premium payment year to which it
first applies and must be filed